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CITY  ATTORIJEY  OPINIvONS  1972 

^  rs  DitPT. 

No.  Subject  PU£L.      .-■R\Pat'e 

72-1   Effect  of  Tie  Vote  on  Matter  Before  Civil  Service  Commission    Jan.  5 

7  2-2  Memorandum  of  Understanding  Between  the  S.F.  Police  Officers' 

Association  and  the  Police  Commission  Jan. 12 

72-3  Charter  Section  8.3M-1  Dismissal  Procedure;  Civil  Service  Rule 
56  Without  Application;  Municipal  Railway  Grievance  Procedure, 
Application  to  Carmen.  Jan.  17 

72-4  File  No.  144-2-71;  Power  of  Board  of  Supervisors  to  Review 

Master  Plan  for  Waterfront  Development;  Power  of  Port  Commission 

to  Institute  Legal  Actions  and  to  Employ  Special  Counsel  to  Prosecute 

Same.  Jan.  19 

72-5   Building  Code  Sections  203, M  and  203.0  Feb.  1 

7  2-5   Spanish  Translation  of  Candidate's  Statement  of  Qualifications   Feb.  16 

7  2-7  Applicability  of  Hotel  License  Fees  to  Rectories,  Convents  and 

Monasteries  Feb.  7 

7  2-8   Jurisdiction  of  Board  of  Supervisors  to  Sit  as  Board  of  Equal- 
ization When  Immunity  from  Taxation  is  in  Issue  Feb.  14- 

7  2-9   Laguna  Honda  Hospital  -  Memorandum  of  Understanding  Feb.  18 

72-10  Employees'  Use  of  Normal  Working  Hours  to  Attend  Union  Meetings   Feb.  23 

72-11  Proposed  Ordinance  re  Revocable  Permits  for  Minor  Sidewalk 

Encroachments  in  FACE  area  Feb.  24 

72-12  S.F. Unified  School  District's  Providing  Health  Care  Coverage 

Other  than  through  Health  Service  System  Mar.  9 

72-13  Authority  of  Police  Dept,  to  Require  Extra  Duty  Hours  in  Lieu  of 

Suspension.  Mar.  10 

72-14  File  No,  159-72;  Proposed  Charter  Amendment  to  Provide  that 
Superintendent  of  Community  College  District  Shall  Serve  at 
Pleasure  of  Governing  Board  at  a  Salary  to  be  Fixed  by  Said 
Board  and  Approved  by  Board  of  Supervisors.  Mar.  13 

7  2-15  Municipal  Railway  -  Transit  Advertising  Agreement  Mar.  16 

72-16  Public  Streets  -  Warning  Devices;  Public  Works  Code  Section 

568.1  March  17 

72-17  File  No.  152-72;  Necessity  to  Amend  Charter  Section  8.400  to 
Permit  Civil  Service  Commission  to  Utilize  Data  Processing 
in  Examination  of  Payrolls.  March  23 

72-18  Public  Utilities  Commission,  Moccasin  Store  &  Post  Office 

Lease  March  23 

2-19  Arab  Republic  of  Egypt;  Tax  Exempt  Status  of  Property  at 

3001  Pacific  Avenue.  March  24 
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City  Attorney  Opinions  1972  cont'd, 

72-20  Appeal  No.  59.  Simpson,  Strata  &  Associates  March  2M- 

'2-21  Abandonment  of  Partially  Completed  Medical  Center  Project  &  Expenditure 
of  Remaining  Bond  Funds  for  School  Purposes.  March   28 

72-22  Legality  of  Proposed  Ordinance  to  Prevent  Loitering  on  Private 

Premises  near  Balboa  High  Scholl  April  4- 

72-23   Golden  Gate  Bridge,  Highway  and  Transportation  District,  Taxing 

Powers  April  7 

72-24  Necessity  of  Mailing  Notices  of  Taxes  Due  on  Taxpayer  Obligation  April  10 

72-25   Sex  descrimination  in  employment. 

72-26   Changing  Operative  Date  of  Sewer' Service  Charge  April  10  197; 

''  '"'  TaxJcab"e™i?s'  '°"*  °'  ''™"  ''™"'=  *°  "'="  ^°*^=*=  *°  I-"--  °f  New 

72-28  Dedication  of  Easement  for  State  Highway  Purposes--Deed  from  Buri  Buri 
Homes  to  City — No  Present  Intention  to  Dedicate. 

72-29  Reduced  Rate  Muni.  Rwy.  Tokens  for  Off -Peak  Riders  April  20,  1972 

72-30   Inclusion  of  Adult  and  Juvenile  Probation  Officers  in  Retirement 
Benefits  Applicable  to  Members  of  the  Police  Department. 

7  2-31   Disposition  of  Refundable  Deposits  and  Fees  for  Plans  and  Specifications 
in  FACE  projects. 

72-32   Power  of  Board  of  Permit  Appeals  to  Order  a  Permit  Issued  in  Contra- 
vention of  State  Law  May  1 

72-33   Legality  of  Transfer  of  Accumulated  Overtime  from  One  Employee  to 
Another. 

72-3M-  Authority  of  Civil  Service  Commission  to  Restore  Temporary  Employees 
After  Termination  by  Department  Heads.  May  8 

72-35  Hetch-Hetchy:  Amendment  or  Repeal  of  Appropriation  Ordinances;  Use  of  Funds 

May  8,  1972 

72-36   Senate  Bill  51  (1971)  and  Automobile  Service  Stations  in  San 

Francisco.  May  10 

72-37    Bicycle  Lanes  File  #3M-  May  12 

72-38   Board  of  Permit  Appeals  No.  V-51L+3-1517  23rd  Avenue  May  22 

72-39   Eligibility  of  Employees  of  Redevelopment  Agency  for  Membership 

in  Health  Service  System.  May  23 

7  2-40   Salaries  of  Noncertificated  Employees  of  Board  of  Education  are 
Fixed  Pursuant  to  Charter  Section  5.101 


City  Attorney  Opinions  Continued 

72-41   Initiative  Ordinance  Relating  to  Height  Limits  June  2,  1972 

I  72-M-2   Power  of  Human  Rights  Commission  to  Establish  50  Per  Cent  Residency 

Preference  as  an  Affirmative  Action  Program  June  5,  1972 

72-4-3   May  Civil  Service  Charge  Applicants  for  Employment  the  State 

Fee  for  Processing  Fingerprints?  June  15,  197 

72-4M-   United  States  Supreme  Court  Decision,  Evansville-Vanderburgh 
Airport  Authority  District,  et  al.  v.  Delta  Airlines,  Inc. and 
Northeast  Airlines  v.  New  Hampshire  Aeronautisc  Commission, etc.  June  9,  1 

72-M-5   Bibliography  of  Material  Used  in  Police  Department  Promotive 

Examinations  Must  Be  Promulgated  Not  less  than  six  months    June  19,  197 
prior  to  examination. 

72-M-6   Collective  Bargaining  with  Municipal  Railway  Platform  Emps.   June  19,  197 

72-4-7   Street  Cleaner  Rate  of  Pay  Established  by  Collective 

Bargaining  Agreement  as  Applicable  to  Street  Cleaners        June  21,  197 

in  City  Service 
72-4-8   Workmen's  Compensation  Coverage  for  Officers  and  Employees  of  the 

Parking  Authority  June  26,  197 

72-4-9   Retirement  Rights  of  Director  of  Traffic  June  29,  197 

72-50    Applicability  of  Brown  Act  to  Action  Taken  by  Committees 

of  Board  of  Supervisors  July   3 

72-51   Conflict  of  Interest  Where  State  Law  Reqfuires  Membership  of 
Supervisors  on  Multi-County  Agency  Board;  Duty  of  Super, 
to  Follow  Official  City  and  County  Policy  in  Latter  Capacity.   July  3,  19 

72-52   Draft  of  Amendment  to  Charter  Section  3,500  July  3 

72-53   Police  Commission  Disciplinary  Proceedings-Necessity 

for  Public  Hearing  (Charter  8.343)  July  3 

72-54-   Declaration  of  Policy;  Legal  Effect  of  Vote  Opposing 

Police  Commission  Action  of  Closing  District  Stations  July  5 


72-56    Airport  Head  Tax  -  State  Preemption  of  Field  July  7 


Juvenile  Court  Order  Relating  to  Release  of  Information 

Regarding  Juveniles  by  Law  Enforcement  Agencies  Your 

File  No.  L-1670  July  14- 

Employment  by  the  City  of  a  Member  of  the  Police  Dept. 

as  a  Consultant  in  Test  Preparation  July  19 


City  Attorney  Opinions  Continued 
72-60 


336-338  Cumberland  Street  Interpretation  of  Planning  Code 
Authority  to  Appoint  Supt.  of  Belt  Railroad  as  NCS 

Jurisdiction  and  Legality  of  B/S  Granting  Exclusive  Franchise 
for  Cable  Television  (CATV)  Operations  in  the  City  &  County 
of  S.F. 

Salary  Standardization  Ordinance  No.  217-71  as  Amended  by 
Ordinance  No.  73-72 

Certification  of  Wage  Rates  for  Platform  Men,  Municipal 
Railway;  Is  Wage  Schedule  Applicable  With  or  Without 
Deduction  for  Retirement  Contribution? 
Declaration  of  Emergency  by  Mayor  to  Use  Hetch  Hetchy 
Funds  to  Pay  Municipal  Railway  Claims 

Appeal  No.  6410- Jerome  Cohn  and  Paul  Yow 


July  19  ,  1972 
July  20,  1972 


July  20 
July  21 

July  25 
July  26 

July  31 


72-71 


Proposed  Memo,  of  Understanding  between  Local  M-M-, 

S.E.I.U.  and  the  Bd.  of  Education  Aug. 

Proposed  Charter  Amendment  Relating  to  Election  of 

Members  of  B/S  Aug, 

May  Bid  Specifications  Include  Requirement  that  only 

Companies  Employing  Dues- Paying  Union  Members  May  Bid  Aug. 

Duty  of  Mayor's  Appointee  to  Board  of  Directors  of  Golden 

Gate  Bridge,  Highway  and  Transportation  District  to 

Follow  Official  City  and  County  Policy  Aug. 

Fire  Department  Rule  Section  3902  -  "Disloyalty"  Aug. 


72-73 


12-1^ 


Making  Purchasing  Contracts   Subject  to  Collective 
Bargaining  Procedures 


Aug.   8 


72-75   Validity  of  Preferential  Parking  to  Neighborhood 
Residents 

72-76   Marine  Engineers'  Beneficial  Association  -- 

Communication  Requesting  Recognition  and  Initiation 
of  Meeting  and  Conferring  Process 

72-77    Sick  Leave  Rules  of  the  Police  Department 


Aug.  11 


Aug.  17 
Aug.  17 


72-78    Legality  of  Executive  Session  of  Airports  Commission 
to  Deliberate  Settlement  of  a  Claim  for  Damages 
Under  the  Brown  Act 


Aug.  If 


City  Attorney  Opinions  Continued 

72-79   Transfer  of  $750,000,  Proceeds  of  Sale  of  Water  Dept. 

Land,  to  General  Fund  Aug.  23,  1972 

fc72-80   Crystal  Springs  Golf  Course;  Tax  Assessment  on 

f  Improvements  Aug.  31 

72-81  Interpretation  of  Administrative  Provision  of  Salary  Standard- 
ization Ordinance  That  Preceding  Friday  be  Observed  as  Holiday 
When  Holiday  Falls  on  a  Saturday  Sept.  1 

7  2-82  Authority  of  Human  Rights  Commission  and  Other  City  &  County 

Boards  and  Commissions  to  Endorse  or  Oppose  Ballot  Propositions   Sept. 5 

72-83 

72-8M-     Sharp   Park  Gold  Course 

72-85 

72-86  May  S.F.  Democratic  County  Central  Committee  Endorse  Candidates 

for  Bd.  of  Education  and  Community  College  District?  Sept.  13 

72-87   Service  Sta.  &  Automobile  Repair  Garages  Effect  of  State 

Legislation  on  Local  Codes  Sept.  13 

72-88  Animal  Shelter  in  C-2  Zone  (Community  Business  District)        Sept.  18 

72-89  Civil  Service  Classification  for  Harbor  Police  Sept,  19 

72-90  Ad  Valorem  Tax  Rate;  Power  of  B/S  to  Reduce  Said  Rate  in 

Light  of  Pending  Federal  Revenue- Sharing  Legislation  Sept.  22 

72-91  Authority  of  B/S  to  Waive  June  15  Deadline,  for  Reasonable 
Cause,  for  Late  Filing  of  Homeowner's  Claim  for  Property 
Tax  Exemption  Sept.  27 

72-92  Mr.  David  P.  Corsi-Assistant  Regional  Counsel 

Necessity  for  Public  Hearing  on  Revised  Relocation  Plan 

for  Yerba  Buena  Center  Redevelopment  Project;  Your 

Reference  No.  (9G)  Sept.  28 

72-93  Authority  of  the  B/S  to  Control  Expenditures  of  Money 
Appropriated  to  Chief  Administrative  Officer  for 
Publicity  and  Advertising  Purposes.  Sept.  29 

72-914  Proposed  Bicycle  Ordinance;  Questions  Relating  Thereto  Sept.  29 

72-95   File  No,  367-71-5;  Noise  Ordinance;  Proposal  to  Amend 

to  Include  Motor  Bikes,  Hotrods  and  Sports  Cars  Sept.  29 
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City  Attorney  Opinions  Continued 

72-96   Proposed  Amendment  to  Section  73  of  the  S.F.  Health 

Code  Oct.   2,  1972 

72-97   Fees  for  Printing  Candidates'  Qualifications  in 
J        Election  Pamphlet  Oct.   2 

72-98   Submission  of  Written  Material  on  Reconsideration  of 
Rating  Key  Answer  Approved  by  Review  Committee; 
Rule  12,  Section  4,  Civil  Service  Rules  Oct.   3 

72-99   Borrowing  of  Private  Funds  for  Narcotics  Bureau 

Operation  Oct.   3 

72-100   Proposition  20  Oct.   13 

72-101   Standard  Grant  Agreement  for  Model  Cities  Operating 

Agencies  Oct.   20 

72-102   2468-2470  Filbert  Street 

Assessor's  Block  513,  Lot  9A 

Appeal  No.  5988  Oct.   24 

72-103   File  367-72;  Proposed  Ordinance  Amending  Delinquency 

Prevention  Commission  Ord.  to  Authorize  Appointment  of 

Youth  Representatives  Thereto  and  to  Stagger  Terms  of 

Members  Thereof  Oct.   24 

72-104  What  Action,  If  Any,  Can  be  Taken  to  Prevent 

Demonstrators  from  Carrying  Artificial  Weapons  at 
i)        Demonstrations?  Oct.   25 

72-105  Memorandum  of  Understanding  Between  Firefighter 

Local  798  and  the  Fire  Commission  Oct.   27 

72-106  Commission  of  Animal  Control  and  Welfare;  Status 

Thereof  Oct.   31 

72-107   Old  Age  Security--Responsible  Relatives  Liability  Oct.   31 

'2      ]8  Vehicle  Mufflers;  Proposed  Legislation  Prohibiting 
Sale  or  Use  Thereof  If  In  Excess  of  State  Noise 

72-109   Recall  of  Municipal  Officers;  Signatures  required  on 

Petition  for  Recall;   When  Special  Election  is  Authorized.    Nov.   6 


72-111   Conduct  and  Notice  of  Committee  Meetings  under  Charter 

Section  3,500  as  amended  Dec.   4 

72-112   Consulate  of  Union  of  Soviet  Socialist  Republics  -  Exemption 

from  Real  Property  Taxes  Nov.  14 

7  2-113   Human  Rights  Commission  Amendment  to  provide  for  Status 

of  Women  Nov.  16 

i 
72-114  Procedure  of  Board  of  Supervisors  to  Issue  a  Subpoena; 

Your  File  No.  79-72  Nov.  17 


!> 


City  Attorney  Opinions  Continued 

72-115   Social  Security  Coverage  for  Non-Members  of  the  Retirement  System   Nov.  20 

72-116  Helicopters;  Local  Regulation  When  Used  in  Construction  Work   Nove.   22 


72-117   Liability  of  City  to  Replace  Property  Lost  by  Reason  of 
Theft 


Nov. 


29 


72-118  Proposed  Standard  Landing  Fees  Agreement  —  Airports  Revenue 

Fund  Limitations  Nov.    30 

72-119   Pension  Benefits  for  Municipal  Railway  Platform  Employees 

on  Leave  of  absence  to  work  full  time  for  union;  Sec.  22  of 

Ordinance  No.  217-71  (Salary  Standardization  Ordinance 

Sec.  8.90.3.18)  Dec.   6 

72-120   Liability  of  Western  States  Bankcard  Association  ("WSBA") 

for  San  Francisco  Payroll  Expense  Tax  Dec.   7 

72-121   Career  Development  Program  -  Police  Department  Dec.   8 

72-122   Grievance  Procedure  in  the  SFPOA  Memoranxum  of 

Understanding  Dec.  IM- 

72-123  Unemployment  Insurance  for  City  and  County  Employees. 

Your  File  No.  165-72  Dec.  18 

72-124  File  No.  201-72-^15;  Proposed  reclassification  of  7530 

Street  Cleaner  to  7514  General  Laborer;  Propriety  of  Board 
^         of  Supervisors'  Approval  Thereof  Dec.  18 

72-125   FAA  Regulations,  Part  107;  "Peace  Officer"  Requirement         Dec.  21 

72-126   Compromise  of  City's  Claims  for  Reimbursement  of 

Workmen's  Compensation  Benefits  in  Third  Party  Actions         Dec.  21 

72-127   Sheriff's  Parole  of  Inmate  Confined  as  a  condition  of 

Probation.  Dec.  27 
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Janiaary  5,   1972 

tJOCUMEMTS  DEPT. 
SAN    FRANCISCO 
PUBLIC  LIBRARY 


Mr,  James  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Effect  of  Tie  Vote  on  Matter  Before 
Civil  Service  Commission 

Dear  Mr.  Wurm: 

This  letter  is  in  response  to  your  recent  request  for 
advice  as  to  whether  or  not  a  tie  vote  denies  a  protest  before 
the  Civil  Service  Commission.  The  specific  matter  concerns  pro- 
tests relating  to  individual  questions  and  the  general  content 
of  examinations,  including  a  request  that  the  examinations  be 
canceled  in  connection  with  regular  civil  service  examinations 
for  classes  3616  Library  Technical  Assistant  I  and  3618  Library 
Technical  Assistant  II. 

Your  request  states  that  the  protests  were  considered  at 
a  meeting  when  tv7o  commissioners  V7ere  present  and  the  result  was 
a  tie  vote.  A  request  for  reconsideration  of  the  matter  was  not 
timely  filed. 

Charter  Section  3.500  (formerly  Section  19)  provides  that 
each  board  and  commission  may  prescribe  reasonable  rules  and 
regulations  for  the  conduct  of  its  affairs.  The  Civil  Service 
Commission  has  prescribed  rules  and  regulations  but  the  subject 
of  a  tie  vote  is  not  covered.  Section  3.500  further  provides 
that  a  quorum  for  the  conduct  of  business  shall  consist  of  a 
majority  of  all  the  members  of  each  board  or  commission  and  a 
majority  vote  shall  mean  a  majority  of  all  of  the  members  of 
the  board  or  commission. 

Based  upon  the  language  of  Charter  Section  3.500,  two 
members  of  the  Civil  Service  Commission  would  constitute  a  quorum 
and  two  votes  would  be  needed  to  constitute  a  majority.  For  any 
proposition  before  the  Commission  to  receive  an  affirmative  vote. 
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two  members  of  the  Commission  must  vote  for  the  proposition 
whether  there  are  two  or  three  Commissioners  present.  This  has 
been  a  long  standing  practice  of  the  Civil  Service  Commission. 

The  rule  as  stated  in  Mason's  Legislative  Manual,  Section 
503,(7),  "When  a  quortm  is  present  the  general  rule  is  that  a 
proposition  may  be  carried  by  a  majority  of  those  voting  or  by 
any  number,  greater  than  a  majority,  that  may  be  required  by  law," 
Mason's  Legislative  Manual,  Section  39,(1),  states:  "When  in  a 
deliberative  body  a  certain  mode  of  procedure  has  been  adopted 
in  any  case  it  becomes  a  precedent  for  its  government  in  every 
case  thereafter  of  a  similar  eh;;.racter;  thus  in  time  a  succession 
of  precedents  is  adopted,  forcing  together  a  regular  system  of 
procedure,  knovjn  as  parliamentary  law,  and  which,  when  once 
established,  is  binding  upon  the  body," 

You  are  advised  that  the  tie  vote  constituted  a  denial  of 
the  request. 

Very  truly  yours , 


THOMAS  M.    O'cOiniOR 
City  Attorney 


75-2. 
Letter  Opinion  No,  ?1'07 


January  12,  1972 


toOCUM-NTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   LIBRARY 


Elmo  E.  Ferrari,  President 

San  Francisco  Police  Commission 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Memorandum  of  Understanding  Between 
the  San  Francisco  Police  Officers 
Association  and  the  Police  Commission 

Dear  Mr,  Ferrari: 

This  is  in  reply  to  your  letter  requesting  my  opinion  as 
to  whether  or  not  the  recently  executed  memorandxim  referred  to 
above  comes  within  the  purview  of  the  Meyers -Milias -Brown  Act, 
and  if  it  is  valid  and  binding  upon  the  Police  Commission. 

Your  letter  indicates  that  it  is  your  understanding  that 
such  memorandums  may  not  be  accomplished  until  a  local  public 
entity  has  passed  an  ordinance  imp3.emsnting  the  provisions  of 
the  Meyers -Milias -Brown  Act  and  that  an  election  be  held  to 
determine  which  employee  group  represents  the  employees  of  the 
Police  Department. 

Section  3505  of  the  Government  Code  (Meyers -Milias -Brown 
Act,  hereinafter  called  Act)  provides  that  the  governing  body 
of  a  public  agency  shall  meet  and  confer  with  the  representatives 
of  recognized  employee  organizations  to  exchange  information 
regarding  natters  within  the  scope  of  representation  and  endeavor 
to  reach  agreement  on  said  matters. 

Section  3501(b)  of  the  Act  defines  a  "recognized  employee 
organization"  as  one  which  has  been  "formally  acknowledged  by 
the  public  agency  as  an  employee  organization  that  represents 
employees  of  the  public  agency." 

Section  3507  of  the  Act  provides  that  the  local  public 
agency  may  adopt  reasonable  rules  and  regulations,  after  con- 
sultation with  employee  organizations  which  provide  for,  inter 
alia,  recognition  of  employee  organizations.  No  mention  is  made 
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of  elections  or  any  other  method  of  determining  which  employee 
organization  is  "recognized"  but  only  that  such  rules  and  regu- 
lations be  reasonable. 

The  Board  of  Supervisors  by  Resolution  9-71,  dated  Janu- 
ary 16,  1971,  "recognized"  both  the  San  Francisco  Police  Officers 
Association  and  Officers  for  Justice  for  the  purpose  of  meeting 
and  conferring  end  entering  into  memorandums  of  understanding. 
At  that  time  those  were  the  only  two   employee  organizations  repre- 
senting members  of  the  Police  Department. 

Most  jurisdictions  in  California  which  have  adopted  pro- 
cedxnres  for  "I'ecognition''  have  granted  recognition  and  the  con- 
comitant right  to  meet  and  confer  to  oni.y  one  employee  organiza- 
tion within  a  certain  unit  to  the  exclusion  of  all  other  employee 
organizations.   (City  of  Los  Angeles,  County  of  Los  Angeles,  San 
Mateo  County,  Sacramento  Covmty,  Contra  Costa  County  and  the  City 
of  San  Diego) , 

The  City  and  County  of  San  Francisco  by  Resolution  9-71, 
supra ,  has  granted  recognition  and  the  right  to  meet  and  confer 
to  both  employee  organizations  which  represent  police  officers. 
Both  organizations  are  authorized  to  enter  into  memorandums  of 
\mder standing . 

The  Act  provides  that  a  local  public  agency  adopt  reason- 
able rules  and  regulations  to  govern  recognition  of  employee 
organizations  and  that  the  public  agency  must  then  meet  and  con- 
fer with  them  in  an  effort  to  reach  an  agreement. 

It  is  my  opinion  that  the  procedures  taken  by  the  City  and 
County  of  San  Francisco  to  grant  recognition  to  the  employee 
organizations  in  question  are  reasonable  under  the  circumstances 
and  comply  with  the  provisions  of  the  Act.  The  important  criteria 
is  that  recognition  of  employee  organizations  be  made  available 
and  be  reasonable  rather  than  that  the  recognition  procedure  be 
a  part  of  some  comprehensive  ordinance  and  be  available  only  by 
an  election  procedure. 

Resolution  9-71,  supra,  not  only  granted  recognition  to 
the  San  Francisco  Police  officers  Association  but  it  also  author- 
ized the  San  Francisco  Police  Commission  to  meet  and  confer  with 
the  San  Francisco  Police  Officers  Association  and  enter  into  a 
memorandum  of  lander standing  regarding  terms  and  conditions  of 
employment . 
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PiiTsuant  to  this  resolution  (as  evidenced  by  Section  1  of 
the  Memorandum  of  Understanding) ,  the  San  Francisco  Police 
Officers  Association  and  the  Police  Commission,  after  rather 
lengthy  negotiations,  executed  the  memorandum  on  October  28. 
1971;  all  members  of  the  Police  Commission  affixing  their  sig- 
natures thereto. 

Considering  that  the  terms  of  the  Act  were  complied  with 
in  granting  recognition  to  the  San  Francisco  Police  Officers 
Association,  that  the  comraission  was  authorized  to,  and  in  fact 
di-d,  meet  and  confer  in  good  faith  w5.th  the  San  Francisco  Police 
Officers  Association  and  tluat  a  Mfimorandum  of  Understanding  was 
fully  executed  by  both  parties,  it  is  my  opinion  that  said  memo- 
randum is,  to  the  extent  the  content  agreed  to  is  within  the 
jurisdiction  of  the  Police  Commission,  legally  valid,  binding 
and  enforceable  upon  the  parties  signatory. 

Very  truly  yours. 


THOl^^.S  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN    FRANCISCO 
PUBLIC  LIBRARY 


Mr.  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Charter  Section  8.341  Dismissal  Pro- 
cedure; Civil  Service  Rule  56  Without 
Application;  Municipal  Railway  Griev- 
ance Procedure,  Application  to  Carmen 

Dear  Mr,  Orsi: 

Your  predecessor,  Mr,  Harry  Albert,  Acting  General  Man- 
ager, Personnel,  has  recently  asked  for  advice  on  the  following 
questions : 

1)  Whether  it  is  a  proper  defense  for  a  Municipal 
Railway  operator  in  an  appeal  from  a  Section 
154  dismissal  to  charge  that  he  had  not  been 
allowed  a  prior  opportunity  for  a  grievance 
hearing,  and  whether  the  Civil  Service  Commis- 
sion has  authority  to  reverse  the  action  of 
the  appointing  officer  solely  on  such  grounds, 
and 

2)  Whether  a  Municipal  Railway  operator  who  is  not 
a  member  of  the  Transport  Workers  Union  of 
America,  AFL-CIO,  may  be  required  by  the  manage- 
ment of  the  Railway  to  follow  the  grievance  pro- 
cedure established  in  the  Memorandum  of 
Agreement  between  the  Public  Utilities  Commission 
and  the  Union,  or  whether  such  employee  would  be 
subject  to  the  grievance  procedure  as  prescribed 
in  Rule  iSB  of  the  Civil  Service  Commission. 

CONCLUSIONS 

1)  It  is  not  a  proper  defense,  or  more  properly,  a 
ground  of  appeal  from  a  Section  154  dxsmissal,  to  charge  denial 
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of  prior  opportunity  for  a  grievance  hearing,  without  more,  and 
the  Civil  Service  Commission  may  not  reverse  the  appointing 
officer  solely  on  such  grounds, 

2)  Miinicipal  Railway  operators,  raising  grievances  over 
proposed  dismissals,  must  follow  the  grievance  procedure  provided 
in  the  memorandum  of  agreement  irrespective  of  union  membership 
and  may  not  invoke  the  procedure  prescribed  in  Rule  56  of  the 
Civil  Service  Commission, 

DISCUSSION 

The  Public  Utilities  Commission  and  the  Transport  Workers 
Union  of  America,  AFL-CIO  and  Local  250A,  Transport  Workers 
Union  of  America  (hereinafter  "Union")  entered  into  a  memorandum 
of  agreement  on  December  3,  1968,  The  agreement  recites  that 

"The  Commission  agrees  that  it  will  recognize 
and  treat  the  Union  as  the  basic  employee  organiza- 
tion with  presently  exclusive  authority  for  group 
representation  for  platform  employees  and  bus  and 
coach  operators  and  employees  in  related  classifi- 
cations, and  as  the  exclusive  representative  for 
the  presenting  and  processing  of  employee  griev- 
ances of  its  members."   (Art.  I,  first  paragraph.) 

This  agreement  sets  out  a  four-step  grievance  procedure, 
and  for  the  purposes  of  this  discussion,  defines  "grievance"  as 
follows: 

"A  'grievance'  is  defined  to  be  a  complaint 
on  the  part  of  any  employee  or  the  Union  ,  ,  . 
that  an  employee  has  been  recommended  for  disci- 
pline without  good  cause,  or  that  a  disciplinary 
penalty  proposed  before  invocation  of  the  griev- 
ance procedure  is  not  fair  and  eqiiitabia  or 
related  to  the  offense  committed  w^th  due  regard 
to  the  employee's  records." 

Note  that  the  language  is  "recommended  for  discipline 
without  good  cause,"  From  those  words  it  is  apparent  that  the 
function  of  the  four  steps  of  the  grievance  procedure  is  not  to 
try  the  issue  of  guilt  on  the  infractions  charged,  but  whether 
or  not  there  is  good  cause  to  invoke  the  disciplinary  procedures 
of  Charter  section  8.341  (formerly  §  154).  That  this  conclusion 
is  consistent  with  the  purpose  of  adoption  of  the  grievance 
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procedure;  i.e.,  to  provide  ancillary  and  supplementary  Proced- 
ural steps  to  the  disciplinary  hearxng  procedures  under  that 
Charter  section  is  borne  out  by  Article  XVI,  paragraph  B 
(second  paragraph  of  step  four)  of  the  memorandum  of  agreement 
which  provides: 

"The  report  shall  contain  a  factual  summary 
of  the  grievance  or  grievances,  the  evidence,  and 
a  recommended  decision.  The  General  Manager  of 
Public  Utilities  shall  exercise  his  discretion  in 
accepting,  modifying  or  rejecting  the  recommended 
decision." 

Continuing  along  this  theme,  the  memorandum  of  agree- 
ment also  provides,  in  Article  XVI,  section  C: 

"Nothing  contained  in  this  procedure  shall 
be  construed  to  deny  to  any  employee  his  rights 
under  the  law  or  under  applicable  civil  service 
rules,  regulations  and  practices,  or  to  dimmish 
the  power  and  duties  of  the  General  Manager  of 
Public  Utilities,  as  prescribed  in  the  Charter 
of  the  City  and  County  of  San  Francisco. 

The  Municipal  Railway  grievance  procedure  was  originally 
adopted  by  the  Public  Utilities  Commission  o'^  .September  20, 
1966  (Res.  66-0764)  pursuant  to  its  power  under  Charter  sec- 
tion's 50§  a)  (formirly  §  19(a))  to  prescribe  ^^les  and  regu- 
lations for  the  conduct  and  government  of  its  f  f^J^".^"^.^ 
employees.  The  grievance  procedure  was  carried  verbatim  into 
the  memorandum  of  agreement  of  December  3,  LJbi5» 

If  at  step  three,  or  step  four,  the  recommended  decision 
is  that  there  is  good  cause  for  dismissal,  the  appointing 
officer  may  proceed  under  Charter  section  8.341  to  hold  a 
public  hearing,  and  depending  on  the  evidence  presented  to 
exonerate,  sulpend  or  dismiss  the  employee.  /"  J"?|/5^.°^f  f 
andum  of  agreement  does  not  do  what  it  cannot  legally  do,  i.e., 
deprive  thi  appointing  officer  of  discretionary  powers  con- 
f erred  on  him  by  the  Charter  (Letter  Opinion  No.  71-28,  May  10, 
1971;  Webster  v.  Board  (1903)  140  Cal  331).  Nor  does  it 
deprive  the  employee  of  his  rights  under  the  Charter.  He  is 
entitled,  if  he  is  a  permanent  employee,  to  a  public  hearing 
before  his  appointing  officer  on  dismissal  charges  or  on  sus- 
pensions in  excess  of  five  days,  notwithstanding  any  previous 
rulings  adverse  to  him  under  the  grievance  procedure. 
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The  issue  before  the  appointing  officer  at  such  a  hear- 
ing is  the  truth  or  falsity  of  the  charges  for  dismissal.  This 
issue  must  be  resolved  by  the  appointing  officer  on  the  record 
made  before  him  pursuant  to  fundamental  procedural  requirements 
(City  Attorney's  Opinions  No.  1056,  March  23,  1956,  and  No.  64-11, 
June  10,  1964;  Steen  v.  Board  (1945)  26  C.2d  716;  and  LaPrade  v. 
Department  of  W.  &  P.  (1945)  27  C.2d  47).  Fundamental  procedural 
requirements  are  that  a  decision  of  dismissal  must  be  based  on 
competent  and  relevant  evidence  to  support  the  charges;  i.e., 
testimony  of  witnesses  subject  to  cross-examination,  docximentary 
evidence  properly  identified  and  authenticated,  and  observance 
of  the  employee's  right  to  be  heard  in  his  own  defense,  to  be 
represented,  and  to  produce  competent  and  relevant  testimony  and 
other  evidence  in  his  own  behalf.  If  the  appointing  officer 
attempted  to  base  a  dismissal  solely  on  the  report  of  a  step 
three  or  step  four  grievance  hearing  official,  then  the  conduct 
of  the  grievance  procedure  would  be  material,  except  that  an 
overriding  objection  would  be  that  such  a  report  is  hearsay,  and 
if  the  dismissal  was  based  solely  on  hearsay,  a  ground  for 
reversal,  or  for  taking  further  evidence,  would  be  present. 

As  stated  previously,  the  power  granted  by  Charter  to 
the  appointing  officer  to  decide  a  dismissal  case  on  competent 
evidence  cannot  be  delegated,  A  ruling  that  improper  conduct 
of  the  grievance  procedure  nullifies  an  otherwise  proper  deci- 
sion of  the  appointing  officer  would  amount  to  an  improper 
delegation  or  abrogation  of  the  discretion  vested  in  the  appoint- 
ing officer. 

Denial  of  a  prior  opportxonity  for  a  grievance  hearing  in 
itself  is  therefore  not  a  proper  ground  of  appeal  from  a  Charter 
section  8.341  dismissal  hearing.  If  the  employee  raised  the 
denial  of  prior  opportunity  for  a  grievance  hearing  at  an 
appointing  officer's  dismissal  hearing,  he  would  have  to  also 
show  that  such  denial  prejudiced  his  right  to  a  fair  hearing 
before  the  appointing  officer,  so  that  if  any  basis  for  preju- 
dice did  exist,  it  could  be  remedied  at  that  hearing. 

Assxoming  that  an  appointing  officer  dismisses  a  perman- 
ent employee,  then  the  following  portion  of  Charter  section 
8.341  comes  into  play: 

"...  The  finding  of  the  appointing  officer 
shall  be  final,  unless  within  thirty  days  therefrom 
the  dismissed  employee  appeals  to  the  Civil  Service 
Commission.  The  appeal  and  all  proceedings  shall 
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be  in  writing  and  shall  briefly  state  the  grounds 
therefor.  The  Civil  Service  Commission  shall 
examine  into  the  case  and  may  require  the  appoint- 
ing officer  to  furnish  a  record  of  the  hearing  and 
may  require  in  writing  any  additional  evidence  it 
deems  material,  and  may,  thereupon,  make  such  deci- 
sion as  it  deems  just.  ..." 

The  authority  to  require,  in  writing,  any  additional  evidence 
it  deems  material  is  limited  to  competent  evidence  and  does  not 
authorize  the  admission  of  evidence  which  cannot  be  admitted  on 
the  trial  itself,  such  as  unsworn  letters  (Scannell  v.  Wolff 
(1948)  86  Cal,App.2d  489).  The  issue  on  appeal  is  whether  the 
decision  of  the  appointing  officer  to  dismiss  the  employee  is 
supported  by  competent  evidence.  The  Civil  Service  Commission, 
in  its  discretion,  may  also  decide  that  the  charges  are  sup- 
ported by  the  evidence,  but  that  the  employee  should  be  suspended 
rather  than  dismissed. 

The  Charter  provision  leaves  it  to  the  commission  to 
decide  the  materiality  of  additional  evidence,  and  the  commis- 
sion has  adopted  a  rule  applicable  to  dismissal  hearings  on 
the  natiore  of  evidence  it  deems  material.  That  rule  reads,  in 
part,  as  follows: 

"...  Such  appeal  must  be  in  writing  in 
the  form  provided  by  the  Civil  Service  Commission, 
and  must  briefly  and  clearly  state  the  reasons 
upon  which  it  is  based.  Appeal  may  be  entertained 
upon  any  of  the  following  grounds: 

"(a)  That  the  dismissal  was  made  upon  cause 
not  covered  by  section  154  of  the 
Charter; 

"(b)  That  the  evidence  was  insufficient  to 
support  the  charges; 

"(c)  That  evidence  has  been  discovered, 
which  the  employee  did  not  have  an 
opporttinity  to  present  at  the  hearing 
of  the  charges,  and  which,  if  heard, 
would  probably  have  produced  a  differ- 
ent decision,   (Such  new  evidence  must 
be  stated  in  substance,  and  names  and 
addresses  of  new  witnesses  given.)" 
(§3,  rule  29,  Rules  of  the  Civil 
Service  Commission.) 
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By  adoption  of  this  rule  the  commission  has  clearly 
recognized  its  nature  as  an  appellate  body  on  charges  of  dismis- 
sal, and  has  confined  its  review  to  those  matters  relating  to  the 
grounds  for  dismissal  or  suspension  and  has  excluded  review  of 
collateral  matters  not  directly  bearing  on  the  evidence  and  proof 
of  the  grounds  for  discipline.  The  commission  may  change  its 
rules  upon  one  week's  notice,  but  such  changes  cannot  affect  a 
case  pending  before  the  commission.   (Charter  §  3, 661(a),  for- 
merly §  141.) 

It  is  therefore  not  a  proper  ground  for  appeal  from  a  sec- 
tion 8.341  dismissal  to  charge  a  denial  of  a  prior  opportunity 
for  a  grievance  hearing,  without  more,  and  the  Civil  Service 
Commission  does  not  have  authority  to  reverse  the  action  of  the 
appointing  officer  solely  on  such  grounds.  If  the  ground  of 
appeal  alleges  that  there  was  a  denial  of  a  prior  opportunity  of 
a  grievance  hearing,  and  that  such  denial  prejudiced  the  oppor-r 
tunity  for  a  fair  hearing  before  the  appointing  officer,  and  the 
record  shows  that  the  issue  was  raised  before  the  appointing 
officer,  then  the  commission  would  have  the  power  to  consider  the 
matter  on  appeal. 

Relative  to  your  second  question,  rule  56  of  the  Civil 
Service  Commission  provides,  in  paragraph  "G",  as  follows: 

"G.  Where  an  organized  group  of  employees, 
who  have  exclusive  recognition  for  a  group  of 
employees  within  a  department,  have  signed  a  writ- 
ten memorandum  of  agreement  with  a  board,  commis- 
sion or  appointing  officer,  providing  for  a  group 
grievance  procedure,  then  sxjch  group  grievances 
vill  be  in  accord  with  the  written  memorandum  of 
agreement  and  not  with  the  procedures  set  forth 
herein,  A  copy  of  such  written  memorandum  of 
agreement  shall  be  filed  in  the  office  of  the 
Civil  Service  Commission," 

This  rule  was  adopted  by  the  Civil  Service  Commission  on 
March  10,  1969,  The  quoted  language  recognizes  the  memorandum 
of  agreement  entered  into  previously  by  the  Public  Utilities 
Commission  and  the  Transport  Workers  Union,  for  the  memorandum 
of  agreement  provides  for  a  group  grievance  procedure,  and  that 
union  is  expressly  recognized  "as  the  basic  employee  organization 
with  presently  exclusive  authority  for  group  representation  for 
platform  employees  and  bus  and  coach  operators  and  employees  in 
related  classifications." 
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The  memorandum  of  agreement  also  designates  the  Transport 
Workers  Union  as  the  "exclusive  representative  for  the  presenting 
and  processing  of  employee  grievances  of  its  members,"  The 
legality  of  that  statement  depends  upon  the  willingness  of  the 
members  to  be  so  represented.  If  the  member  (or  the  nonmember 
employee)  does  not  wish  to  be  so  represented,  he  can  choose  his 
own  representative  (Gov.  C.  3502  and  3503),  •  but  he  must  follow 
the  grievance  procedure  prescribed  for  platform  employees,  if  he 
uses  the  grievance  procedure  at  all. 

There  is  further  difficulty  with  Civil  Service  Rule  56. 
It  is  not  clear  from  the  broad  definition  of  "grievance"  in  sec- 
tion IIA,  that  preferring  of  charges  for  dismissal  or  suspension 
by  the  appointing  officer  against  an  employee  is  a  grievance  sub- 
ject to  the  procedure,  particularly  when  read  in  connection  with 
the  rest  of  the  rule  and  the  Charter.  "Grievance"  is  defined  as 
follows: 

"A  grievance  shall  be  considered  as  any  dispute, 
complaint,  problem,  issue  or  question  arising  with 
respect  to  conditions  of  employment  or  employer- 
employee  relations  of  any  nature  or  kind  whatsoever 
within  the  authority  of  an  appointing  officer  to  act, 
and  may  be  raised  by  an  employee  as  to  his  specific 
grievance,  by  his  representative  as  herein  provided, 
or  by  an  employee  organization  as  to  general  matters. 
In  the  event  of  a  dispute  as  to  'authority  of  an 
appointing  officer  to  act,'  the  appointing  officer 
shall  request  the  advice  of  the  City  Attorney  who 
shall  respond  within  ten  working  days.  The  appoint- 
ing officer  shall  provide  a  copy  of  the  City  Attor- 
ney's opinion  to  the  grievant," 

The  grievance  procedure  reaches  the  appointing  officer  at 
step  four,  who  reviews  and  discusses  it  with  all  parties  in  the 
following  language: 


1. 

Chapter  1575,  Statutes  of  1971,  which  will  become  opera- 
tive on  March  4,  1972,  authorizes  public  agencies  to  adopt  rules 
and  regulations  including  provisions  for,  inter  alia,  exclusive 
recognition  of  employee  organizations  formally  recognized  pursuant 
to  a  vote  of  the  employees  of  the  agency  or  an  appropriate  unit 
thereof,  subject  to  the  right  of  an  employee  to  represent  himself 
as  provided  in  Gov,  Code  sec,  3502. 
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"a)  If  the  grievance  is  not  resolved  in 
Step  3,  the  employee  and/or  his  representative, 
shall  use  the  same  employee  grievance  form  to 
submit  the  grievance  to  the  appointing  officer 
within  seven  workJ.ng  days  after  the  date  of 
notification  of  the  decision  by  the  intermediate 
supervisor. 

"b)  After  review  and  discussion  with  all 
involved  parties,  the  appointing  officer  shall  use 
the  grievance  form  to  notify  the  employee  of  his 
decision  and  the  reasons.  This  form  shall  be 
returned  to  the  employee  within  seven  working  days 
of  receipt  of  the  grievance." 

The  decision  of  the  appointing  officer  is  appealable  to 
the  Employee  Grievance  Appeals  Committee,  After  that  body  has 
considered  the  appeal  it  makes  its  recommendation  back  to  the 
appointing  officer  who  disposes  of  it  under  the  following  language; 

"a)  Upon  receipt  of  the  committee's  recom- 
mendation, the  appointing  officer  sh^all  make  a 
final  decision  in  the  matter  and  notify  in  writ- 
ing all  parties  concerned  vrithin  five  working 
days  of  receipt  of  the  committee's  recommendation. 
If  the  appointing  officer  docs  not  accept  the 
committee  s  recommendation,  he  shall  fully  set 
forth  in  writing  his  reasons  for  such  non-accept- 
ance, a  copy  of  which  shall  be  sent  to  the  Civil 
Service  Commission," 

There  is  no  provision  that  the  appointing  officer,  xinder 
Charter  section  8,341,  "shall  publicly  hear  and  determine  the 
charges,"  nor  that  the  "finding  of  the  appointing  officer  shall 
be  final  ,  .  ,  '  unless  the  employee  appeals  to  the  Civil  Service 
Commission  with5-n  thirty  days.  Nor  does  the  language  that  if  the 
appointing  officer  does  not  accept  the  committee  s  recommendation, 
he  shall  fully  set  forth  in  vrriting  his  reasons  for  siach  non- 
acceptance,  a  copy  of  which  shall  be  sent  to  the  Civil  Service 
Commission,  appear  to  comply  with  the  language  of  Charter  section 
8,341,  to  the  effect  that  the  appointing  officer  shall  fxirnish  a 
record  of  the  hearing  to  the  commission. 
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Discretionary  powers  conferred  by  the  Charter  on  the 
appointing  officer  cannot  be  delegated  to  others  (nupra) ,  nor 
can  the  right  to  a  public  hearing  on  dismissal  charges  before 


4 


SJz 


.is 


■'■h- 


Letter  opinion  No.  72-3 


Mr,  Bernard  Orsi  9  January  17,  1972 


the  appointing  officer  and  subsequent  appeal  to  the  Civil  Service 
Commission  be  taken  away  by  commission  rule,  for  the  appointing 
officer  and  the  commission  must  act  under  the  civil  service  pro- 
visions of  the  Charter  in  disciplining  and  removing  employees 
(Charter  §  3.501,  formerly  §  20;  Han ley  v.  Murphy  (1953)  40  Cal.2d 
572,  577). 

Thus,  rule  56  of  the  Civil  Service  Commission  has  no 
application  to  dismissal  charges  xander  Charter  section  8,341, 
and,  accordingly,  a  Municipal  Railv/ay  platform  man  or  coach  or 
bus  operator  charged  with  an  offense  for  which  dismissal  pro- 
ceedings are  invoked  may  not  have  recourse  to  the  grievance  pro- 
cedure under  rule  56,  irrespective  of  membership  in  the  Transport 
Workers  Union  or  his  desire  to  be  represented  by  someone  else. 

Your  file  will  be  returned  under  separate  cover. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  No.  442-71;  Power  of  Board  of 

Supervisors  to  Review  Master  Plan  for 
Waterfront  Development;  Power  of  Port 
Commission  to  Institute  Legal  Actions 
and  to  Employ  Special  Counsel  to 
Prosecute  Same 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  recent  letter  wherein  you 
advise  that  the  Planning  and  Development  Committee  has  requested 
my  advice  as  to  how  the  Board  of  Supervisors  could  have  some 
review  and  authority  over  the  joint  study  presently  being  con- 
ducted by  the  City  Planning  Commission  and  the  Port  Commission 
to  provide  a  master  plan  for  waterfront  development  before  it  is 
incorporated  into  the  Master  Plan,  The  committee  has  also 
requested  my  advice  as  to  the  authority  of  the  Port  Commission 
to  institute  legal  proceedings  against  the  Bay  Conservation  and 
Development  Commission;  why  the  services  of  the  City  Attorney's 
office  were  not  employed  in  such  proceedings,  and  whether  or  not 
the  Board  of  Supervisors  should  have  been  consulted  prior  to 
prosecution  of  this  action. 

With  respect  to  your  first  request,  Sections  3.524  and 
3.525  of  the  Charter  vest  in  the  City  Planning  Commission  the 
function  and  duty  to  adopt  and  maintain  a  comprehensive,  long- 
term,  general  plan  for  the  improvement  and  future  development 
of  the  City  and  County,  to  be  known  as  the  Master  Plan,  and  to 
amend  the  same  to  include  at  any  time  modifications  and  exten- 
sions thereof.  In  the  preparation  of  any  amendment  to  the  Master 
Plan,  the  Department  of  City  Planning  is  authorized  to  make  or 
cause  to  be  made  such  investigations,  studies,  maps,  charts, 
exhibits  and  reports  as  it  deems  to  be  reqtaired.  Before  the  City 
Planning  Commission  may  adopt  any  substantial  amendment  or 
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addition  to  the  Master  Plan  which  in  the  judgment  of  said  com- 
mission constitutes  a  major  alteration  in  the  plan,  it  is 
required  to  hold  at  least  one  public  hearing  thereon,  notice 
of  the  time  and  place  of  which  shall  be  given  by  at  least  one 
publication  in  the  official  newspaper  of  the  City  and  County 
not  less  than  twenty  days  before  the  day  of  hearing. 

In  view  of  the  foregoing  it  is  my  opinion  that  it  would 
be  necessary  to  amend  the  Charter  in  order  to  give  the  Board  of 
Supervisors  some  review  and  authority  over  proposed  amendments 
or  additions  to  the  Master  Plan  before  their  inclusion  therein. 

With  respect  to  your  second  request,  Section  3,585  of  the 
Charter  provides  that  the  City  Attorney  shall  be  the  legal 
adviser  of  the  Port  Commission  but  does  authorize  the  Port  Com- 
mission, with  the  consent  of  the  Mayor  and  the  approval  of  the 
City  Attorney,  to  appoint  special  counsel.  Section  3,401  of  the 
Charter  provides  that  the  City  Attorney  shall  commence  legal 
proceedings  whenever  he  has  knowledge  of  a  cause  of  action  in 
favor  of  the  City  and  County  or  v/hen  he  is  directed  to  do  so  by 
the  Board  of  Supervisors,  In  the  present  instance  the  Bay  Con- 
servation and  Development  Commission,  between  1969  and  mid-1970, 
had  repeatedly  assured  the  Port  of  San  Francisco  that  the  con- 
struction of  office  and  commercial  facilities  on  replacement 
platforms  for  existing  piers  on  the  northern  San  Francisco  water- 
front would  be  permissible.  In  late  1970,  following  an  opinion 
by  the  Attorney  General  that  the  Bay  Conservation  and  Development 
Commission  did  not  have  authority  to  permit  such  construction, 
the  commission  reversed  its  position  with  respect  to  such  pro- 
posed construction.  The  Port  Commission,  believing  that  a  cause 
of  action  exists  in  favor  of  the  City  and  County,  requested  and 
received  the  consent  of  the  Mayor  and  the  approval  of  the  City 
Attorney  to  appoint  special  counsel  to  prosecute  this  action, 
pursuant  to  the  provisions  of  Section  3,585  of  the  Charter. 

Accordingly,  the  authority  of  the  Port  Commission  to 
institute  the  instant  lawsuit  stems  from  the  fact  that  a  cause  of 
action  exists  in  favor  of  the  City  and  County,  In  view  of  the 
fact  that  the  prosecution  of  this  involved,  complex  and  extremely 
important  litigation  would  seriously  tax  the  staff  of  this  office, 
it  was  decided  that  the  Port  Commission  appoint  special  counsel  to 
handle  the  matter.  Finally,  consultation  was  not  had  with  the 
Board  of  Supervisors  prior  to  prosecution  of  this  action  since 
such  consultation  is  not  provided  for  or  required  by  the  Charter, 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Alfred  Goldberg,  Superintendent 
Bureau  of  Building  Inspection 
450  McAllister  Street 
San  Francisco,  California  94102 

Subject:  Building  Code  Sections  203. M  and  203.0 

Dear  Mr.  Goldberg: 

In  your  letter  of  January  11,  1972,  you  requested  an 
opinion  as  to  whether  the  $1,000  limit  of  Building  Code  Section 
203.0  is  meant  to  apply  to  work  done  under  Section  203. M.  It 
is  my  opinion  that  the  $1,000  limit  does  not  apply. 

In  appropriate  cases  the  Director,  by  the  powers  given  to 
him  under  Section  203. M,  may  cause  a  building  to  be  repaired  or 
altered  so  as  to  render  it  safe  with  applicable  laws  and  ordi- 
nances.  If  the  Director  does  the  work  or  causes  the  work  to  be 
done,  he  must  first  comply  with  the  provisions  of  Section  203. N, 
which  generally  require  the  Director  to  notify  the  owner  of  the 
intention  to  do  the  work  and  set  a  date  for  taking  bids.  The 
date  for  taking  bids  must  be  no  sooner  than  ten  days  from  notice 
to  the  owner. 

The  cost  of  the  work  is  to  be  paid  by  the  "Repair  and 
Demolition  Fund"  (§  203. K)  and  there  appears  to  be  no  monetary 
limit  on  the  expenditures  per  unit.  Since  the  fund  is  intended 
to  replenish  itself  (§  203.0)  it  would  appear  that  the  amount 
of  the  work  and  hence  the  lien  amount  should  not  exceed  the 
figvire  that  can  be  recovered  by  the  lien  process. 

Work  done  under  Section  203.0  is  for  the  purpose  of  elim- 
inating serious  and  immediate  hazards  that  require  prompt  action 
to  protect  the  occupants.   In  these  cases ,  the  Director  is 
required  to  give  48  hoxors'  notice  and  need  not  seek  bids.  The 
total  value  of  the  work  under  this  section,  however,  is  limited 
to  40  per  cent  of  the  assessed  value  but  not  to  exceed  $1,000. 
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This  limit  does  not  apply  where  the  Director  finds  that  the  hazards 
threaten  the  public  safety.  Section  203,0  contemplates  work  done 
under  different  circumstances  than  those  of  203. M  and  different 
rules  of  procedure  apply.  In  my  opinion,  the  $1,000  limit  in 
Section  203,0  applies  exclusively  to  work  done  to  eliminate  immedi- 
ate hazards  where  bids  are  not  required  and  where  the  public  safety 
is  not  threatened.  The  Director  has  the  authority  to  do  or  cause 
to  be  done  work  in  excess  of  $1,000  under  Section  203, M.  The 
Director  also  has  the  discretion  to  determine  when,  if,  or  under 
what  circumstances,  and  to  what  extent  work  will  be  done. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Emmery  Mihaly 

Registrar  of  Voters 

155  City  Hall 

San  Francisco,  California  94102 

Subject:  Spanish  Translation  of  Candidate's 
Statement  of  Qualifications 

Dear  Mr.  Mihaly: 

This  is  in  reply  to  your  letter  requesting  my  opinion  as 
to  whether  or  not  the  City  and  County  of  San  Francisco  must, 
pursuant  to  Chapter  1298,  Statutes  1971,  provide  a  Spanish  trans- 
lation of  "Statement  of  Qualifications"  if  requested  so  to  do, 
collect  from  the  candidate  the  necessary  cost  of  such  translation 
if  provided,  and  if  said  translation  may  be  accomplished  by  the 
City  and  County  without  a  Charter  amendment. 

Assembly  Bill  No.  2577,  Chapter  1298,  Statutes  1971,  amends 
Section  10012.5  of  the  California  Elections  Code  in  pertinent 
part  as  follows: 

"...  The  clerk  shall  provide  a  Spanish 
translation  to  those  candidates  who  wish  to  have 
one,  and  shall  select  a  person  to  provide  such 
translation  from  the  list  of  approved  Spanish 
language  translators  and  interpreters  of  the 
superior  court  of  the  covinty  or  from  an  institu- 
tion accredited  by  the  Western  Association  of 
Schools  and  Colleges. 

"The  local  agency  may  bill  each  candidate 
availing  himself  of  these  services  a  sum  not 
greater  than  the  actual  prorated  costs  of  print- 
ing, handling,  and  translating,  if  any  incurred 
by  the  agency  as  a  result  of  providing  this  serv- 
ice.  Only  those  charges  may  be  levied  and  each 
candidate  using  these  services  shall  be  charged 
the  same." 
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Section  9,103  of  the  Charter  (formerly  §  174)  states  in 
part  as  follows: 

"All  provisions  of  the  general  laws  of  this 
state,  including  penal  laws,  respecting  the  regis- 
tration of  voters,  initiative,  referendum  and 
recall  petitions,  elections,  canvass  of  returns 
and  all  matters  pertinent  to  any  and  all  of  these, 
shall  be  applicable  to  the  city  and  county  except 
as  othej^ise  provided  by  this  charter  or  by  ordi- 
nance adopted  by  the  board  of  supervisors  as 
authorized  by  this  charter  relative  to  any  rights, 
powers  or  duties  of'  the  city  and  county  or  its 
officeriT  When  not  prohibited  by  general  law,  the 
supervisors  by  ordinance  may  provide  that  the 
publication  of  precincts  and  polling  places  shall 
be  by  posting  only,"  (Emphasis  added,) 

Article  XI,  Sections  4  and  5  of  the  California  Constitution 
empower  cities  and  counties  to  include  in  their  charters  provi- 
sions for  the  election  of  officers  and  the  conduct  of  city  elec- 
tions. Section  4  also  states  in  subsection  (g)  as  follows: 

"Whenever  any  county  has  framed  and  adopted 
a  charter,  and  the  same  shall  have  been  approved 
by  the  Legislature  as  herein  provided,  the  gen- 
eral laws  adopted  by  the  Legislatiore  in  pursuance 
of  Section  1(b)  of  this  article,  shall,  as  to  such 
county,  be  superseded  by  said  charter  as  to  matters 
for  which,  under  this  section  it  is  competent  to 
make  provision  in  such  charter,  and  for  which  pro- 
vision is  made  therein  ,  ,  ,"  (Emphasis  added,) 

Section  9,105  of  the  Charter  (formerly  §  176)  states: 

"The  registrar  shall,  before  each  municipal 
election,  cause  to  be  printed  in  pamphlet  form 
and  mailed  to  each  registered  voter  with  the  sample 
ballot,  a  copy  of  all  statements  of  qualifications 
of  candidates  received  by  him,  to  be  followed  by 
the  namoa  and  addx'occes  and  rx:«up«it:lons  of  all 
sponsors  of  all  officers  to  be  voted  for  in  said 
city  and  county,"   (Emphasis  added,) 
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In  Mackey  v.  Thiel  (1968)  68  Cal.Rptr.  717,  the  City  of 
Los  Angeles,  pursuant  to  the  powers  invested  in  it  by  Article  XI, 
Section  8-1/2  of  the  California  Constitution  had  adopted  a  com- 
prehensive elections  code  which  did  not  include  the  sending  out 
of  statements  of  qualifications  as  provided  for  in  Section 
10012.5  of  the  Elections  Code  of  the  state.   (§  8-1/2  of  art.  XI 
has  since  been  repealed  and  the  substance  of  the  language  previ- 
ously contained  in  §  8-1/2  is  now  found  in  §§  4  and  5  supra.) 

The  District  Court  of  Appeal  in  reversing  the  lower  court 
found  that  the  conduct  of  municipal  elections  was  a  municipal 
affair  and  subject  to  municipal  control.  The  court  also  deter- 
mined that  a  state  statute  which  required  the  sending  out  of 
statements  of  qualifications  was  not  binding  upon  a  chartered 
city  which  had  adopted  a  comprehensive  elections  code  which  did 
not  include  a  provision  for  sending  out  said  statements. 

San  Francisco,  pursuant  to  the  power  invested  in  it  by 
the  State  Constitution  has  adopted  a  comprehensive  "elections 
code."   (See  art.  IX,  §§  9.100  through  9.115  of  the  Charter  of 
the  City  and  County  of  San  Francisco.)  The  election  provisions 
do  provide  for  the  sending  out  of  "Statement  of  Qualifications" 
but  does  not  include  any  provision  that  the  "Statement"  be 
translated  into  Spanish,  if  so  requested. 

As  is  stated  in  Article  XI,  Section  5(b)  of  the  State 
Constitution  and  pointed  out  in  Mackey  v.  Thiel.  supra,  at  page 
719,  "plenary  authority  is  hereby  granted  ,  ',    ,  to  provide 
therein  or  by  amendment  thereto,  the  manner  in  which  the  method 
by  which,  the  times  at  which,  and  the  terms  for  which  the 
several  municipal  officers  and  employees  whose  compensation  is 
paid  by  the  city  shall  be  elected  or  appointed  ..." 

Based  upon  the  above,  it  is  my  opinion  that  the  provi- 
sions found  in  Chapter  1298,  Statutes  1971 ^  relating  to  Spanish 
interpretation  of  Statements  of  Qualifications  are  not  binding 
upon  the  City  and  County  of  San  Francisco  and  that  if  the 
Registrar  of  Voters  is  requested  to  provide  such  interpretation 
should,  without  local  legislation  providing  for  same,  refuse  to 
honor  such  a  request. 

As  is  set  forth  above  in  Section  9.103  of  the  Charter, 
the  general  law  of  the  state  will  be  applicable  "except  as  other- 
wise provided  by  this  charter  or  by  ordinance  adopted  by  the 
board  of  supervisors  as  authorized  by  this  charter  relative  to  any 
rights,  powers  or  duties  of  the  city  and  county  or  its  officers." 
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Reading  this  provision  in  conjunction  with  Section  2,101 
of  the  Charter  relating  to  the  powers  of  the  Board  of  Super- 
visors it  is  my  opinion  that  the  Board  of  Supervisors  could 
enact  an  ordinance  requiring  the  Registrar  of  Voters  to  provide 
a  Spanish  translation  of  Statements  of  Qualification  but  such 
legislation  could  not,  of  course,  conflict  with  any  of  the  elec- 
tion provisions  presently  existing  in  the  Charter, 

The  payment  for  the  costs  incurred  in  providing  a  Spanish 
translation  of  a  Statement  of  Qualifications  (assuming  the 
adoption  of  local  legislation)  could  also  be  covered  in  an  ordi- 
nance passed  by  the  Board  of  Supervisors  and,  therefore,  while  the 
providing  of  a  Spanish  translation  and  the  collection  of  costs 
incurred  are  not  applicable  to  the  City  and  County  of  San  Fran- 
cisco both  aspects  could  become  a  part  of  the  municipal  election 
process  without  the  necessity  of  a  Charter  amendment. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr.  S.  M,  Tatarian,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco,  California  94102 

Subject:  Applicability  of  Hotel  License  Fees 

to  Rectories,  Convents  and  Monasteries 

Dear  Mc.  Tatar ian: 

This  is  in  response  to  your  request  as  to  whether  rec- 
tories, convents  and  monasteries  should  be  subject  to  license 
fees  as  hotels. 

The  license  fees  for  hotels  are  iniposed  pursuant  to  the 
provisions  of  Section  160,  Part  III,  of  the  San  Francisco  Municipal 
Code  (License  Code)  which  require  that  every  person,  firm,  part- 
nership or  corporation  maintaining,  conducting  or  operating  a 
hotel  shall  pay  an  annual  license  fee  and  that  no  permit  shall  be 
issued  therefor  without  said  license  first  having  been  had  and 
obtained.  For  the  purposes  of  the  seeiiion  a  hotel  is  defined  as 
follows : 

".  ,  ,  For  the  purpose  of  this  section  a 
hotel  shall  be  deemed  to  be  any  building  or  por- 
tion thereof,  containing  six  (6)  or  more  guest 
rooms  used  or  intended  or  designed  to  be  used, 
let  or  hired  out  to  be  occupied  or  which  are 
occupied  by  six  (6)  or  more  guests,  whether  the 
compensation  for  hire  be  paid  directly  or 
indirectly  in  money,  goods,  wares,  merchandise, 
labor  or  otherwise,  and  shall  include  hotels, 
motels,  public  and  private  clubs,  and  any  such 
building  of  any  nature  whatsoever  so  occupied, 
designed,  or  intended  to  be  occupied,  except 
jails,  hospitals,  asylums,  sanitariums,  orphan- 
ages, prisons,  detention  and  similar  buildings 
where  human  beings  are  housed  and  detained  under 
legal  restraint,  ,  ,  ," 
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The  following  definitions  appear  in  the  section  for  "Guest 
Room"  and  "Guests," 

",  .  ,  *Gviest  Room'  is  a  room  which  is 
occupied  or  is  intended,  arranged  or  designed  to 
be  occupied  for  sleeping  purposes  by  one  (1)  or 
more  guests,  but  shall  not  be  deemed  to  include 
dormitories  used  for  sleeping  purposes.  ..." 

•*•  .  ,  *  Guest'  is  any  person  hiring  and 
occupying  a  room  for  sleeping  purposes  and  shall 
include  both  boarders  and  lodgers.  .    " 


• 


In  the  ordinary  understanding  of  the  term  and  it  follows 
from  the  above  definitions  that  a  hotel  is  a  business  operation 
where  rooms  for  sleeping  purposes  are  hired  for  a  compensation. 
The  subject  licensed  and  taxed  is  not  the  building  itself  but 
the  hotel  business  operation  conducted  therein.  Although  rec- 
tories, convents  and  monasteries  are  used  for  sleeping  purposes 
by  those  who  have  devoted  their  life  to  their  religious  vocation, 
the  activities  conducted  in  such  buildings  and  the  purposes  of 
their  construction  bear  not  the  slightest  resemblance  to  a  hotel 
purpose  or  operation, 

A  monastery  is  a  place  where  there  is  conducted  a  phase 
of  religious  dedication  consisting  in  part  of  coimnunal  living, 
meditation,  prayer,  study  and  religious  services  conducted  in 
a  chapel  on  the  premises.  The  same  is  true  of  the  activity  con- 
ducted in  cloistered  convents  and  also  in  noncloistered  convents 
but  to  a  lesser  degree.  A  rectory  or  parish  house  is  an  integral 
part  of  the  Church  and  the  parish  it  serves.   It  is  in  this 
building  that  the  entire  administration  of  the  parish  and  the 
parish  church  is  conducted.  This  includes  all  financial  arrange- 
ments, arrangements  for  administration  of  the  particular  church 
sacraments,  personal  spiritual  guidance  and  instruction,  instruc- 
tion on  the  particular  religion,  meetings  and  other  religious 
activities.  To  impose  a  license  requirement  and  a  license  fee 
or  tax  on  the  operation  of  these  buildings  would  be  to  impose  the 
requirement  of  a  license  and  a  fee  or  tax  for  the  conduct  of 
religious  activities.  Accordingly,  if  Section  160  were  to  be 
construed  as  applying  to  rectories,  convents  and  monasteries,  the 
question  of  the  impairment  of  religious  freedoms  guaranteed  by 
the  First  and  Fourteenth  Amendments  of  the  United  States  Consti- 
tution and  Section  4  of  Article  I  of  the  California  Constitution 
would  be  squarely  in  issue,   (See:  Murdock  v.  Pennsylvania.  319 
U.S,  105,  87  L.Ed.  1292.)  However,  the  constitutional  issue 
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need  not  be  reached  as  Section  ISO  of  the  License  Code  does  not 
specifically  purport  to,  nor  does  it  by  its  general  terms  apply 
to  rectories,  convents  and  monasteries.  It  is  to  be  noted  that 
one  of  the  basic  components  of  the  definition  of  a  "hotel"  and 
of  a  "guest"  contained  in  Section  160  is  the  hiring  of  a  room  for 
compensation.  The  residents  of  rectories,  convents  and  monaster- 
ies are  not  guests  within  this  definition  and  do  not  hire  rooms 
for  compensation  as  they  are  assigned  by  their  superiors  to  these 
particular  places  for  the  pursuit  of  their  particular  religious 
vocations  and  activities.  It  is  further  to  be  observed  that  when 
it  has  been  the  intent  of  the  legislative  body  to  apply  a  regula- 
tion to  rectories,  convents  and  monasteries,  such  places  have 
been  specifically  named  in  the  regulation.  Thus,  for  example, 
the  Building  Code  defines  Group  H  Occupancy  as  follows: 

"SEC,  1301,  Group  H  Occupancies  Defined. 
Group  H  Occupancies  shall  be:  hotels,  motels  and 
apartment  houses;  convents,  monasteries  and  rec- 
tories each  containing  6  or  more  sleeping  rooms; 
dormitories  with  more  than  6  persons  in  the  build- 
ing. Nursing  homes  not  exceeding  6  persons  shall 
be  considered  as  Group  I  occupancies," 

The  differentiation  in  Section  1301  between  rectories, 
convents  and  monasteries  and  hotels  is  carried  out  throughout 
the  article  in  which  Section  1301  is  a  part  as  certain  regulations 
therein  are  made  to  apply  specifically  to  apartment  houses,  or  to 
hotels,  or  to  apartment  houses  and  hotels  and  others  are  made  to 
apply  to  all  Group  H  occupancies. 

You  are  accordingly  advised  that  it  is  my  opinion  that  rec- 
tories, convents  and  monasteries  are  not  subject  to  license  fees 
as  hotels  under  the  provisions  of  Section  160  of  Part  III  of  the 
San  Francisco  Municipal  Code, 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr,  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Jurisdiction  of  Board  of  Supervisors 
to  Sit  as  Board  of  E^'^alisation  When 
iKimunity  from  Ta::ation  is  in  Issue 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  letter  to  me  forwarding 
the  request  of  tba  Fivi£.ncG  Conaniitae  of  the  Board  of  Supervisors 
for  my  opinion  as  to  vrhethcr  or  not  the  Board  of  Supervisors  had 
jurisdiction  to  consider  property  tax  refund  claims  which  raise 
immunity  issues,  notwithstanding  that  an  Assessment  Appeals 
Board  has  been  created  in  the  City  and  Gcur.ty  of  San  Francisco, 

In  1962,  when  special  equalisation  boards  first  were 
authorized,  all  administrative  reniedies  relating  to  property  tax 
assessments  (outside  of  the  asse!5sor's  office  itself)  were  within 
the  jurisdiction  of  the  County  Board  of  Supervisors, 

If  the  property  tax  protest  was  within  the  purview  of  the 
California  Constitution,  Art.  XIII,  Section  9,*the  matter  was 


* 
"  ,  ,  ,  The  boards  of  supervisors  of  the 
several  counties  of  the  State  shall  constitute 
boards  of  equalization  for  their  respective 
counties,  whose  duty  it  shall  be  to  equalize  the 
valuation  of  the  taxable  property  in  the  coxmty 
for  the  purpose  of  taxation;  provided,  such  ,  .  , 
county  boards  of  equalization  are  hereby  author- 
ized and  empowered,  ,  ,  ,  to  increase  or  lower  the 
entire  assessment  roll,  or  any  assessment  con- 
tained therein,  so  as  to  equalize  the  assessment 
of  the  property  contained  in  said  assessment  roll, 
and  make  the  assessment  conform  to  the  true  value 
in  money  of  the  property  contained  in  said  roll; 
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heard  by  the  County  Board  of  Supervisors  sitting  as  a  board  of 
equalization  in  accordance  with  Revenue  and  Taxation  Code  Sec- 
tions 1601-1620. 

If  the  property  tax  protest  was  not  within  the  jurisdic- 
tion of  the  board  of  equalization  as  above  described,  the  tax- 
payer was  entitled  to  seek  relief  from  the  courts  without  having 
filed  a  petition  with  the  board  of  equalization,  provided  that 
the  taxes  were  paid  under  protest  pursuant  to  Revenue  and  Taxa- 
tion Code  Sections  5136-5143,  and  particularly  Section  5137: 
Parrott  &  Co.  v.  City  and  County  of  S&n  Francisco  (1955)  131  C.A. 
2d  332;  Star-KisF  Foods  v.  Quinn  (1960)  54  cilTl'H"  507;  Parr- 
Richmond  Inott'scriaTcorp.  v^^  Boyd  (1954)  43  Gal, 2d  157;  San 
piegQ  T  &  S  BanlTv,  County  of  San  Diego  (1940)  16  Cal.2d~X5'2; 
Banic  of  AmericiJ  v.  Coiinty  of  Los  Angeles  (1964)  224  C.A.2d  108. 
Additionally,  if  the  taxpayer  cfiose  to  do  so,  he  was  entitled  to 
pursue  the  administrative  remedy  of  a  claim  for  refund  on  the 
theory  that  the  taxes  were  erroneously  or  illegally  collected  in 
accordance  with  former  Art.  XIII,  Section  10  (now  Art.  XIII, 
S  12)  of  the  California  Constitution,  as  implemented  by  Revenue 
and  Taxation  Code  Sections  5096-5107,  El  Tsjon  Cattle  Co.  v. 
County  of  San  DiaRo  (1967)  252  C.A. 2d  4'4l7  Such  acclaim  for 
re^undwas  consiaefed  by  the  County  Board  of  Supervisors,  but 
not  in  its  capacity  as  a  county  board  of  equalization.  The 
claim  for  refund  procedure  is  available  only  when  the  assessment 
is  totally  void.  It  is  not  an  adequate  substitute  for  a  peti- 
tion to  the  board  of  equalijiation  if  the  matter  properly  was 
within  the  jurisdiction  of  the  board  of  equislization.  Montgomery 
Ward  &  Co.  v,  Welch  (1936)  17  C.A. 2d  127;  Stenocord  Corp.  v.  City 
and  County  of  San  Franc Ifico  (1970)  5  C,3d  "^W, 

Questions  naturally  arose  as  to  whether  or  not  a  particu- 
lar property  tax  dispute  was  within  the  function  of  the  board  of 
equalization.  As  stated  in  Star-Kist  Foods  v.  Quinn  (1960) 
54  C.2d  507  at  510: 

"The  necessity  of  recourse  to  the  board  (of 
equalization)  is  properly  determined  by  the  nature 
of  the  issues  in  dispute.  ..." 

The  general  rules,  as  most  recently  stated  in  Stenocord 
Corp.  v.  City  and  County  of  San  Franciaco  (1970)  2  C.3E  984,  are 
and  were ,  as  follows : 

"Ordinarily  a  taxpayer  seeking  relief 
from  an  erroneous  assessment  must  exhaust 
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available  administrative  remedies  before  resort- 
ing to  the  courts.   (Citations)  An  exception  is 
made  when  the  assessment  is  a  nullity  as  a 
matter  of  law  because,  for  example,  the  property 
is  tax  exempt,  nonexistent  or  outside  the  juris- 
diction (citations)  and  no  factual  questions 
exist  regarding  the  valuation  of  the  property 
which,  upon  review  by  the  board  of  eqioalization, 
might  be  resolved  in  the  taxpayer's  favor,  thereby 
making  further  litigation  unnecessary  (citations), 

*  *  * 

"The  fact  that  the  assessor  erroneously  over- 
values property  which  is  otherwise  subject  to  tax 
does  not  render  the  assessaent  a  nullity  under  the 
foregoing  rule,  for  disputs-^.s  regarding  valuation 
are  vjithin  the  sceci/~.l  coiiipctenca  of  the  board  of 
equalizatior.,   (Citations)  If  any  question  of 
vaiu&tion  exists,  it  would  be  irrelt-vant  that 
plaintiff  also  challenges  t:ha  assessment  as  'arbi- 
trary' or  void  en  constitutlonsLi  grounds.   (Cita- 
tions)  If  prior  recourse  to  th?.  board  on  the 
question  of  vaiui2ticn  might  have  avoided  the 
necessity  of  deciding  the  constitutional  issue,  or 
modified  its  nature,  plaintiff's  action  was  pro- 
perly dismissed. 


*  *  * 

"Plaintiff  contends  tliat  the  filing  of  its 
refund  claim  with  the  board  of  supervisors  satis- 
fied the  requirement  that  it  exhaust  its  adminis- 
trative remedies „   However,  a  claim  for  refund  is 
an  adequate  substitute  for  a  request  for  equaliza- 
tion only  in  those  cases  wherein  the  assessment  is 
totally  void  as  an  attempt  to  tax  property  not 
subject  to  taxation,  rather  than  merely  an  inaccur- 
ate assessment  of  the  value  of  taxable  property." 
(Citations) 

Under  these  general  principles;,  the  assessee  as  a  general 
rule  was  required  to  exhaust  his  administrative  remedies  before 
the  county  board  of  equalisation  which,  as  to  valuation  or 
equalization  questions,  was  deemed  to  have  special  competence. 
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Hence,  the  coimty  board  of  equalization  had  exclusive  original 
jurisdiction  whenever  the  property  tax  protest,  in  whole  or  in 
part,  involved  the  following  matters,  anujng  others:  where  the 
assessee  claimed  that  the  assessor  had  overvalued  his  property. 
Luce  V.  City  of  San  Diego  (1926)  198  Cal.  405;  Montgomery  Ward 
&  Co.  V.  Welch  (1936)  17  C.A.2d  127;  Hunt -Wesson  Foods.  Inc.  v. 
County  of  Stanislaus  (1969)  273  C.A,2d  92;  where  the  assessee 
claimed  that  the  assessor  had  utilized  an  incorrect  assessment 
ratio,  Virtue  Bros,  v.  County  of  Los  Angeles  (1966)  239  C.A.2d 
220;  Dawson  v.  County  of  Los  Angeles  (T940)  15  Cal. 2d  77; 
Glidden  Co.  v.  County  of  Alamejia  (1970)  5  C.A.3d  371;  Leach  Corp. 
V.  County  of  Los'/mg a  163^^1.^64)  228  C.A.2d  634;  where  the 
assessee  claimedtEat  the  assessor  discriminated  against  him 
and/or  extended  preferential  treatment  to  other  taxpayers.  Best 
V.  Los  Angelas  Coimty  (1964)  228  C.A.2d  1;  Security  First  Nat. 
BJnF^,  County  o?  Los  Angeles  (1950)  35  Cal. 2d  319;  Simms  v. 
County  ofl,os  Ar.geIiFTl95G)  35  Cal, 2d  303. 

Convarsely,  in  a  narrow  class  of  cases  where  the  tax- 
payer raised  no  valuation  or  equalization  questions  whatsoever, 
and  proceeded  exclusively  on  the  theory  thet  all  of  the  property 
assessed  was  immune  or  exempt  from  tax,  the  questions  were  not 
within  the  jurisdiction  of  the  board  of  equalization.  Parrott 
&  Co.  V.  City  and  County  of  San  Francisco  (1955)  131  C.A.2d  332; 
Star-Kist  Foods  v.  Qur.nn  (1960)  5^  Ca4..2d  507;  Parr -Richmond 
Industrial  Corp.  vTWoy^   (1954)  43  Cai.2d  157;  San  Diego  T.&  S. 
Bank  v.  County  of  San  Plego  (1940)  16  Gal „ 2d  142;  Bank  oF 
America  v.~T^g^tv~^rLos  ArT^eles  (1964)  224  C.A.2d  108.   It 
followed  that  the  taxiayer,  in  addition  to  the  judicial  remedy 
of  a  suit  for  taxes  paid  ur»der  pi-otest,  was  permitted  to  pursue 
the  distinct  and  cumulative  administrative  remedy  of  a  claim 
for  refund  xinder  Revenue  and  Taxation  Code  Sections  5096-5107. 
Brill  V.  County  of  Los  Angeles  (1940)  16  Cal. 2d  725.  As  stated 
in  El  Te1on  Cattle  Co.  v.  County  of  San  Diego  (1967)  252  C.A.2d 
441  at  457: 

"The  collection  of  taxes  on  property  exempt 
from  taxation  is  an  erroneous  or  illegal  collec- 
tion within  the  meaning  of  section  5096,  Revenue 
and  Taxation  Code,  ..." 

See  also:  Parrott  &  Co.  v.  City  and  County  of  San  Francisco 
(1955)  131  C.A.2d  332,  342: 
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"The  function  of  a  County  Board  of  Equaliza- 
tion, as  its  name  implies,  is  to  increase  or  lower 
an  assessment  in  ordar  to  equalize  property  assess- 
ments on  the  local  rolls,  and  to  make  the  assessment 
conform  with  the  true  value  of  the  property,   (See 
Rev,  &  Tax,  Code,  §5  1605,  1608.)   In  the  instant 
case  evaluation  or  revaluation  is  not  involved  at 
all.  Here  the  foreign  imports  were  segregated  from 
the  other  properties  of  the  taxpayer,  and  separ- 
ately assessed.  The  taxpayers  claim,  and  properly 
so,  that  this  total  aaEessnient  was  a  nullity — beyond 
the  power  of  the  taring  officials  to  impose.   In 
such  a  case  thare  is  no  quastion  of  vaiaiiition  that 
must  be  presented  to  the  Board  of  Equalization  for 
correction  before  judicial  review  may  be  sought,  ,  , 


II 


Even  where  the  assassee  relies  exclusively  upon  an 
exemption  or  itflir^^jnity  theory,  if  a  single  assessment  covers  both 
exempt  and  taxable  picperty,  a  valuation  question  can  arise  in 
that  an  allocation  of  value  is  required  butween  the  exempt  items 
and  the  taxable  items ,  Hence,  the  failure  of  an  assessee  to 
request  such  an  allocation  from  che  board  of  equalization  may 
preclude  judicial  relief  en  the  merits  of  the  exemption  claim 
because  of  failure  to  exhaust  adnii.nistrative  remedies.  Compare: 
El  Tejon  Cattle  Co,  v.  County  of  S?in  Diego  (1967)  252  C.A,2d  441; 
Lockheed  Aircraft  Cor:>.  v..  Counfy  of'Los  AV'gelcs  (1962)  207  C,A. 
2d  1197  See  al.so:   18  Cal£5ornii  Adki'niy tra t ive  Code,  Section 
302. 

Because  of  difficulty  in  the  application  of  these  general 
rules,  assessees  sometimes  were  denied  a  Judicial  determination 
on  the  merits  because  they  had  failed  to  exhaust  the  proper 
administrative  remedy.  Rl  Tejon  Cattle  Cc  v.  County  of  San 
Diego  (1967)  252  C,Ao2d  441;  Bank  ot  Aiaerl'ca  v.  Mundo  (19:>UJ 
37  C,2d  1;  Stenocord  Corp.  v.  City  and  County  of  San  Francisco 
(1970)  5  C,33^  984.   TBe  selection  of  a  proper  remedy  was  tacii- 
itated  when  Revenue  and  Taxation  Code  Section  5097  V7as  amended 
to  read  in  pertinent  part,  as  follows: 

"An  application  for  a  reduction  is  an  assess- 
ment filed  pursuant  to  Section  1607  ,  ,  ,  shall 
also  constitute  a  sufficient  cla?Lm  for  refund 
under  this  section  if  the  applicant  states  in  the 
application  that  the  application  is  intended  to 
constitute  a  claim  for  refund.  If  the  applicant 
does  not  so  state,  he  may  thereafter  and  within 
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the  period  provided  in  subdivision  (b)  file  a 
separate  claim  for  refund  of  taxes  extended  on 
the  assessment  which  applicant  applied  to  have 
reduced  to  Section  1607  ..." 

In  1962,  Art.  XIII,  Section  9.5  was  added  to  the  Cali- 
fornia Constitution  to  authorize  separate  equalisation  boards 
in  Los  Angeles  County,   In  1966,  this  section  was  amended  to 
authorize  (but  not  to  require)  the  board  of  supervisors  of  any 
county  to  create  assessment  appeals  boards  V7hich  would  "consti- 
tute boards  of  equalisation  for  their  respective  counties." 
Therefore  J  assessment  appesr/is  boards,  vrhen  created  and  in 
existence,  succeed  to  those  functions  x^hich  theretofore  had  been 
vested  in  the  county  board  of  supervisors,  sitting  as  a  county 
board  of  equalization.  Notwithstanding  thst  an  assessment 
appeals  board  has  been  created  in  a  particular  county,  the  board 
of  supervisors  of  that  county  retains  power  to  consider  claims 
for  refund  under  RevanJK  and  Taxation  Code  Sections  5036-5107  in 
cases  V7hich  historically  have  been  deemed  outside  the  jurisdic- 
tion of  the  county  boa-rd  of  equalization.   Such  refund  jurisdic- 
tion extends  to  cases  whars  the  taxpayer  r^iises  no  factual 
questions  rsgcrding  eqi;j;lization  or  valuation  of  the  property 
and  proceeds  cxciuGively  on  the  theory  thsl:  the  property  inter- 
est assessed  is  totally  exetipt  or  iniisur^.e  from  tax. 

You  are  accordingly  advised  th-?t  the  collection  of  taxes 
on  property  totally  exi-rcipt  or  imiKirie  froui  taxation  is  an 
erroneo\is  or  ilL^gal  collection  within  the  mecning  of  E.evenue  and 
Taxation  Code  Section  5096.  and  that  the  Board  of  Supervisors 
does  retain  jurisdiction  to  grcnt  or  deny  claims  for  refund  under 
that  section,  notwithstanding  that  an  assessment  appeals  board 
has  been  created  and  is  in  existence  in  the  City  and  County  of 
San  Francisco, 

The  Nestle  Company  has  requested  that  the  Board  of  Super- 
visors, sitting  as  a  county  board  of  equalization,  determine 
whether  or  not  certain  goods  imported  for  manufacturing  purposes 
retain  their  immunity  from  property  taxes  under  the  import-export 
clause  (Art,  I,  §  10)  of  the  United  States  Constitution.  The 
Board  of  Supervisors  is  precluded  from  hearing  this  issue  as  a 
county  board  of  equalisation  for  two  reasons:   (1)  All  equaliza- 
tion functions  previoUi?ly  vested  in  the  Boerd  of  Supervisors  are 
now  vested  in  the  Assessment  Appeals  Board*  and  (2)  a  claim  that 
property  is  totally  exempt  or  immune  from  taxation  does  not  raise 
an  issue  within  the  jurisdiction  of  the  board  of  equalization. 
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However,  the  Board  of  Supervisors  does  retain  the  power  to  con- 
sider the  Nestle  Company  letter  as  a  claim  for  refund  under 
Revenue  and  Taxation  Code  Section  509V,  and  to  act  upon  such 
claim  accordingly. 

As  legal  counsel  for  the  Board  of  Supervisors,  I  have 
investigated  the  facts  behind  the  claim  of  the  Nestle  Company, 
I  recommend  that  the  Nestle  Company  letter  be  treated  as  a  claim 
for  refund  under  Revenue  and  Taxation  Code  Sections  5096-5107, 
and  that  the  claim  be  denied  on  the  authority  of  Virtue  Bros,  v. 

& 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


^nb    <fTcr. ''/*:«•. 
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February  18,   1972  public  library 


Francis  J.  Curry,  M.D. 
Director  of  Public  Health 
101  Grove  Street 
San  Francisco,  California  94102 

Subject:  Laguna  Honda  Hospital  -  Memorandum 
of  Understanding 

Dear  Doctor  Curry: 

You  have  asked  ray  opinion  as  to  whether  or  not  the 
parties  presently  negotiating  a  memorandum  of  understanding 
at  Laguna  Honda  Hospital  may,  by  the  terms  of  said  memorandum, 
amend  Civil  Service  Rule  56  (City  Grievance  Proced\ire) ,  and 
whether  or  not  the  hospital  administrator  at  Laguna  Honda  may 
be  designated  the  "appointing  officer"  for  the  pvirposes  of  car- 
rying out  said  grievance  procedure. 

Section  3.661  (formerly  §  141)  of  the  Charter,  in  perti- 
nent part,  states  as  follows: 

"The  cotmnission  shall  adopt  rules  to  carry 
out  the  civil  service  provisions  of  this  charter 
and,  except  as  otherwise  provided  in  this  charter, 
such  rules  shall  govern  applications;  examinations; 
eligibility;  duration  of  eligible  lists;  certifi- 
cation of  eligibles;  appointments;  promotions; 
transfers;  resignations;  lay-offs  or  reduction  in 
force,  both  permanent  and  temporary,  due  to  lack 
of  work  or  funds ,  retrenchment ,  or  completion  of 
work;  the  filling  of  positions,  temporary,  seasonal 
and  permanent;  classification;  approval  of  payrolls; 
and  such  other  matters  as  are  not  in  conflict  with 
this  charter.  The  comnission  may,  upon  one  week's 
notice,  make  changes  in  the  rules,  which  changes 
shall  thereupon  be  published,  and  be  in  force;  pro- 
vided that  no  such  change  in  rules  shall  affect  a 
case  pending  before  the  commission."   (Emphasis 
added . ) 
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The  use  of  the  word  "shall"  is  commonly  interpreted  to 
signify  a  command.   (See:  People  v.  0*Rourke  (1932)  124  C.A. 
752,  758;  People  v.  Municipal  Court  (1956)  145  C.A.2d  767, 
776.) 

Pursuant  to  the  authority  vested  in  the  Civil  Service 
Commission  under  Charter  Section  3,661,  Rule  56  was  promulgated 
and,  pursuant  to  that  same  authority,  the  commission  may,  upon 
proper  notice,  change  Rule  56,  or  any  other  rule  similarly 
adopted. 

The  adoption  of  said  rules  by  the  Civil  Service  Commission 
is  mandatory  and  invo3,ves  the  exercise  of  discretionary  powers 
vested  in  the  commission.  Discretionary  powers,  as  opposed  to 
purely  ministerial  povjers,  are  held  to  be  nondelegable,   (See: 
Letter  Opinion  of  the  City  Attorney,  No.  71-28,  May  10,  1971.) 

A  memorandum  of  understanding,  while  presumably  binding 
upon  the  parties  signatory ^  does  not  have  the  status  of  an 
ordinance  and,  with  regard  to  the  latter,  it  is  the  general  rule 
that  an  ordinance  cannot  conflict  with^  exceed  or  limit  the 
effect  of  a  Charter  provision.   (Hartford  Ace. ,  Etc..  Co.  v.  City 
of  Tulare  (1947)  30  Cal.2d  832,  SS^Tlferculescu  v.  City  Planning 
Commission  (1935)  7  Cai.App,2d  371.) 

There  being  no  indication  that  the  Civil  Service  Commis- 
sion desires  to  attempt  to  delegate  the  authority  to  change 
Rule  56  to  the  parties  in  question  and^  based  upon  the  body  of 
law  which  prohibits  even  an  ordinance  from  "conflicting  with, 
exceeding  or  limiting  r.he  effect  of  a  Charter  provision,"  it  is 
my  opinion  that  an  atteapt  to  alter,  change  or  modify  the  pro- 
visions of  Rule  56  by  the  terms  incorporated  in  a  memorandum  of 
understanding  would  be  ineffectual  and  void. 

Ity   opinion  that  Rule  56  cannot  be  changed,  except  by  the 
Civil  Service  Commission  and  pvirsuant  to  Charter  requirements, 
should  not  be  interpreted  as  precluding  the  parties  to  a  memo- 
randum of  understanding  from  providing  administrative  procedures 
at  the  departmental  level  which  operate  to  implement  and/or 
expedite  the  provisions  of  Rule  56.  Such  procedures  should,  of 
course,  not  conflict  with  said  rule. 

Chapter  Five,  Part  One,  Section  3.501  (formerly  §  20)  of 
the  San  Francisco  Charter  sets  forth  the  general  powers  and 
duties  of  department  heads. 
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In  pertinent  part,  it  provides  that  the  "chief  adminis- 
trative officer  and  each  department  head  appointed  by  the  chief 
administrative  officer  shall  have  the  powers  and  duties  of  a 
department  head,  except  as  otherwise  specifically  provided  in 
this  chapter," 

Section  3,501  goes  on  to  provide  as  follows: 

"He  (department  head)  shall  act  as  the 
'appointing  officer'  under  the  civil  service  pro- 
visions of  this  charter  for  the  appointing,  dis- 
ciplining and  removal  of  such  officers,  assistants 
and  employees  as  may  be  authorised.  On  written 
recommendation  of  the  department  head  concerned 
and  tlie  approval  of  the  chief  administrative  offi- 
cer, board  or  commission  to  whom  such  department 
head  is  responsible^  the  head  of  any  utility, 
institution,  bureau  or  othar  suodivision  of  such 
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department  lay  be  designated  as  the" appoint xng 
officer  for  such  utility,  institution,  bureau  or 
other  subdivision  *  *  *, 

According  to  Section  3.510  of  the  Charter,  the  Chief 
Administrative  Officer  has  the  power  and  the  duty  to  appoint  a 
duly  qualified  person  to  act  as  Director  of  Public  Health  to 
administer  the  Department  of  Public  Health.  The  Director  of 
Public  Health  is  in  charge  of,  inter  alia,  San  Francisco  General 
Hospital,  Laguna  Honda  Home,  Hassier  HeaTth  Home  and  the  Emer- 
gency Hospital  Service. 

According  to  Section  3,501  of  the  Charter,  the  Director 
of  Public  Health  is  defined  as  a  department  head  and  shall  act 
as  the  "appointing  officer."  Additionally,  as  departn«nt  head, 
he  may,  in  writing,  recommend  to  the  Chief  Administrative  Officer 
that  a  head  of  a  subdivision  of  the  Department  of  Public  Health 
be  designated  as  the  "appointing  officer"  and  the  Chief  Adminis- 
trative Officer  may  approve  or  disapprove  of  such  a  reconmenda- 
tion. 

In  my  opinion,  San  Francisco  General  Hospital,  Laguna  Honda 
Home,  Hassier  Health  Home  and  the  Emergency  Hospital  Service  are 
"subdivisions"  of  the  Department  of  Public  Health  within  the  mean- 
ing of  Charter  Section  3.501,  and  the  administrators  who  are  in 
charge  of  said  subdivisions  may,  according  to  proper  Charter  pro- 
cedure as  outlined  above,  be  designated  as  the  appointing  officer 
for  the  particular  institution. 
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It  should  be  pointed  out  that  stich  designation  as  the 
"appointing  officer"  by  the  Chief  Administrative  Officer  would 
not  be  exclusively  for  the  purposes  of  administering  Rule  56 
of  the  Rules  of  the  Civil  Service  Commission,  but  would  extend 
to  acting  as  "appointing  officer"  tinder  the  civil  service  pro- 
visions of  this  Charter  "for  the  appointing,  disciplining  and 
removal  of  such  officers,  assistants  and  employees  as  may  be 
authorized."  (Charter  §  3.501,  par.  3.) 

Very  truly  yours. 


TK0M4S  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-10 


February  23,  1972 


bOCUM^NTS  DGPT. 
SAN  F.-JAjJC.'oCO 
PUBLIC   LIBRARY 


Mr,  Joseph  J,  Botka 

Chief  Probation  OffJ.cer 

Youth  Guidance  Center 

375  Woods ide  Avenue 

San  Francisco,  California  94127 

Subject:  Eraployecs'  Use  of  Norra-jl  Working 
Hours  to  Attend  Union  Meetings 

Dear  Mr.  Botka: 

This  is  in  response  to  your  letter  of  February  4,  1972, 
wherein  you  requested  ray  opinion  as  to  whether  you  are  required 
to  give  staff  time  off  from  normal  working  hours  for  their 
attendance  at  union  meetings  or  vrbether  ycu  have  legal  authority 
to  establish  a  policy  tliat  tV7o  hours  a  roonth  of  normal  work  time 
be  set  aside  for  union  meetings. 

Section  3505.3  of  the  Government  Code  (Meyers -Milias -Brown 
Act)  provides  as  follows: 

"Public  agericios  shall  allow  a  reasonable 
nvunber  of  publi.c  p.geiAcy  employee  representatives 
of  recognized  eii^ployse  orgtiinlRRtions  reasonable 
time  off  witHout  loss  of  coiiipenaation  or  other 
benefits  when  formally  meeting  and  conferring 
with  representatives'  of  the  public  agency  on  mat- 
ters t<^i thin  the  scope  of  representation. 
(Emphasis  added.) 

As  you  may  know^  the  City  and  County  of  San  Francisco  has 
drafted  a  proposed  ordinance  which  is  presently  before  the  Legis- 
lative and  Personnel  Committee  of  the  Board  of  Supervisors.   The 
proposed  ordinance  contains  provisions  by  which  an  employee 
organization  can  become  "recognised"  and  designates  the  repre- 
sentative of  the  City  and  County  with  V7hich  recognized  employee 
organizations  may  meet  and  confer. 

At  the  present  time  only  the  San  Francisco  Police  Officers 
Association  and  the  Officers  for  Justice  have  been  "recognized" 
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by  the  City  and  County,   (Board  of  Supervisors  Resolution  9-17, 
January  16,  1971.) 

Public  employees  have  the  right  to  join  or  refrain  from 
joining  employee  organizations  for  the  piorpose  of  representation 
on  all  matters  of  employee-employer  relations  (§  3502  of  the  Gov. 
Code) . 

The  City  and  County  is  required  to  permit  a  reasonable 
number  of  employee  representatives  of  rcccr.nlged  employee  organiza- 
tions reasonable  time  off  without  loss"oFi>sy  or  benefits  for  the 
purpose  of  meeting  and  conferring  with  repret'sntatives  of  the 
public  agency.  No  ercpioyee  organjLLStiouha?:;  been  recognized  as 
representing  the  Juvenile  Court  Probation  Officers  and  "union 
meetings"  do  not  fall  vithin  the  meaning  of  "meet  and  confer"  as 
defined  in  Section  3505,  paragraph  2  of  the  Meyers -Milias -Brown 
Act. 

Section  8.400  of  the  Charter  provides  in  pertinent  part  as 
follows : 

"No  officer  or  employee  sh:?ll  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service  ,  ,  ,  ." 

The  services  for  which  compensations  are  established  for 
positions  pursuant  to  Section  8,401  o£  the  Charter  are  based  on 
normal  work  schedules  and  conditions  of  eaiployment  specified  in 
the  Salary  Standardization  Ordinarxe  and  the  Annual  Salary  Ordi- 
nance. These  ordinances  do  not  provide  for  pay  for  attendance  at 
regular  union  meetings  charing  nori^al  work  schedule  periods  and 
such  attendance  does  not  per  se  constitute  city  work  or  city  serv- 
ice. Compensation,  therefore,  could  not  be  paid  for  the  hours  of 
such  attendance  under  the  provisions  of  the  Annual  Salary  or 
Salary  Standardization  Ordinances  or  Section  8.400  of  the  Charter 
unless  you  could  determine  in  a  particular  situation  that  the 
attendance  at  a  particular  meeting,  because  of  the  nature  of  the 
meeting  or  the  nature  of  the  attendance,  constituted  city  and 
county  work  or  service. 

You  are  accordingly  advised  in  direct  answer  to  your  ques- 
tions that  you  are  not  required  to  give  staff  time  off  from 
normal  working  hours  for  thtiir  attendance  at  union  meetings  and 
that  you  do  not  have  legal  authority  to  establish  a  policy  that 
two  hours  a  month  of  normal  work  time  be  set  aside  for  union  meet- 
ings . 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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February  24,    1972  Documents  dept. 

SAN    F.iAiiClSCO 
PUBLiq   LIBRARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Sxibject:      Proposed  Ordinance  re  Revocable 
Pennitis   for  I-lirior  Sidawalk 
Encroachments   in  FACE  area 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  letter  of  January  28,  1972, 
regarding  the  proposed  ordinance  -authorizing  the  issuance  of 
revocable  permits  for  minor  sidewalk  encroachments. 

Your  letter  en'-onciated  three  questions  raised  by  the 
Streets  and  Transportation  Conmittee  of  the  Board  of  Super- 
visors „  The  questions  will  be  stated  and  answered  in  the  order 
asked. 

1.  Would  it  be  discriminatory  to  the  rest  of  the 
City  to  restrict  the  crdin=iric3  to  one  or  two- 
family  dwellings  located  in  a  FACE  area? 

Initially,  it  m'jst  be  noted  the  proposed  ordinance  is  not 
presently  limited  in  any  way  to  application  in  a  FACE  area  only. 
In  fact,  I  am  advised  by  the  Bureau  of  Engineering  that  the 
problem  of  future  installation  and  maintenance  of  minor  encroach- 
ments is  a  city-wide  problem,  not  in  any  way  limited  to  FACE  areas 
where  the  primary  problem  is  maintenance  of  existing  minor 
encroachments . 

By  way  of  backgroimd.  Charter  Section  24  authorizes  the 
Board  of  Supervisors  to  regulate  by  ordinance  the  issuance  of 
permits  for  encroachment  on  public  streets.   This  proposed  ordi- 
nance, which  would  add  Section  723.2  to  the  Public  Works  Code, 
is  the  Board  of  Supervisors'  attempt  to  provide  by  ordinance  for 
the  issuance  by  the  Director  of  Public  Works  of  revocable  permits 
for  encroachments  of  a  permanent  nature;  e.g.,  walls,  steps  and 
the  like.  The  issuance  of  permits  for  encroachments  of  a 
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temporary  nature  is  provided  for  in  Section  724  of  the  Public 
Works  Code. 

Parenthetically,  it  should  be  noted  that  "street"  in  a 
legal  and  general  sense  includes  "sidewalks,"  A  sidewalk  is 
that  part  of  a  street  intended  for  pedestrians.  McQuiilin, 
Municipal  Corporations,  Vol.  10,  pp.  621,  641 ^  643, 

As  a  general  rule,  whatever  the  rights  of  the  city  may 
have  over  its  streets,  its  powers  are  these  of  a  trustee  for  all 
of  the  public's  benefit »  Therefore,  the  streets  must  be  kept 
free  from  unreaaonable.  encroachments  vrhich  inipair  its  use  as  a 
public  path  of  travel.  See  ?^^j/»  ^^^i22i^^  ^^'   P«2d  801,  803, 
and  6  Cal.2d  139;  Ex  parte  GrahI-'m'r^j'""O.A.  53. 

However,  municipalities  can  authorize  structures  in 
streets  for  private  use  or  benefit  which  are  reasonably  inci- 
dental to  ordinary  street  use,  ILlnor  encroachments  not  seriously 
interfering  vrith  the  use  of  the  sidewalk  by  the  public  for  travel 
are  usually  permitted  by  an  express  permit  pursuant  to  ordinance. 
See  McQuiliinj  Mmixina^l^Cjprgor^tj^onSs  Vol„  10,  p.  745.  The 
propoced  ordinance"  sittrrnptij  to  co^tHT;'. ,  Although  the  city  has 
discretion  in  aiithorizing  the  use  of  its  streets  by  individuals 
for  private  purposes,  it  clearly  inay  not  discriminate  in  the 
exercise  of  such  authority.  When  the  mimicipality  classifies 
persons  for  lice.ncing  pxirposes,  Its  regulations  must  apply  equally 
to  ail  within  th^  same  class  whers  circucistances  are  similar. 

McQuiilin,  M"'^'i£.^22i:^'^ii!X^'?.i^2?^  ^^^^°   ^^f   P'  ^■'-^"  ^  ^™  °^  ^^® 
opinion  thatTTTt  may  be""2lscv  iicinstory  to  authorize  the  Director 

of  Public  Works  to  iseiis  enaroachoient  psirmits  to  owners  of  one  or 

two-family  dwellings  only  in  FACS;  areas,  and  not  to  authorize 

such  issuance  to  owners  of  identical  property  in  other  than  FACE 

areas.  Some  uniformity  in  licensing  requirements  is  required 

under  the  Federal  Constitutional  requirements  of  due  process  and 

equal  protection.  The  requirement  of  equal  protection  is  not  met 

where  a  law  is  applied  differently  to  different  persons  in  a 

similar  circumstance.  See  McQuiilin,  Municipal  Corporations. 

Vol.  9,  p.  137. 

In  S torch  v.  Baltitrore.  61  A.  330,  a  statute  forbidding 
the  erection  of  steps  or.  sidewalks  only  in  certain  districts  of 
the  city  was  bald  to  be  invalid  because  it  was  based  on  an  arbi- 
trary classification.   In  City  of  Pierce  v.  Schramni  (1927) 
216  N.W,  809,  the  city  was  prevent eH"'trom  aTTowing  one  abutting 
property  owner  to  use  the  sidewalk  area  for  gasoline  pumps,  while 
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denying  such  use  to  a  similarly  situated  abutting  property  ovmer, 
Finally,  in  St.  Louis  v>  Spiegel^  2  S.W.  839,  the  Missouri 
Supreme  Court  found  that  a  license  fee  which  varied  in  different 
parts  of  the  city  was  discriminatory, 

2,  Could  the  ordinance  be  limited  to  one  year's  dura- 
tion? 


This  question  can  succinctly  be  answered  "yes,"  However, 
the  need  for  such  a  self -repealing  ordinance  is  not  clear,  since 
each  permit  issxied  under  the  proposed  ordinance  would  be  revo- 
cable and  the  entire  ordinance  can  be  repealed  at  any  time  as 
presently  worded, 

3,  Could  the  $225,00  permit  fee  be  waived  by  the  Board 
in  hardship  cases? 

Charter  Section  24,  in  addition  to  authorizing  the  Board 
of  Supervisors  to  regulate  the  issuance  of  encroachment  permits, 
provides  that  "Such  ordinance  shall  fix  the  fees  or  licenses  to 
be  charged,  which  shall  not  be  less  than  the  cost  to  the  City  and 
County  of  regulation  and  inspection;  ,  .  .  ."  I  understand  such 
language  as  absolutely  requiring  a  fee  and  in  an  amount  relating 
to  the  actual  cost  to  the  City,  Thus,  the  Board  of  Supervisors 
could  not  waive  the  permit  fee  in  hardship  cases. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-12 


March  9,  1972 


toOCUMENTS  DCPT. 
SAN  F  ^ANCISCO 
PUBLIC   LIBRARY 


San  Francisco  Classroom 

Teachers  Association 

810  Fox  Plaza 

San  Francisco,  California  94102 

Attention:  Mr.  Jack  Riskin 

Stibject:  San  Francisco  Unified  School  District's 
Providing  Health  Care  Coverage  Other 
Than  Through  Health  Service  System 

Gentlemen: 

This  is  in  response  to  your  letter  dated  February  26, 
1972,  requesting  my  advice  with  respect  to  the  procedures 
involved  in  the  San  Francisco  Unified  School  District's  provid- 
ing health  care  coverage  for  its  teachers  other  than  through 
the  Health  Service  System. 

Initially,  it  should  be  noted  that  the  Health  Service 
System  provides  that  a  person  may  claim  an  exemption  from  cover- 
age under  that  system  if  (a)  his  annual  salary  exceeds  $8,500,00, 
or  (b)  he  has  provided  in  some  other  manner  for  adequate  medical 
care  as  defined  by  the  Health  Service  Board.  I  would  imagine 
that  all  of  the  full-time  teachers  in  the  San  Francisco  Unified 
School  District  would  qualify  for  exemption  based  on  their  sal- 
aries. In  addition,  if  the  School  District  were  to  provide 
health  care  coverage  at  least  commensurate  with  that  now  provided 
under  the  various  Health  Service  System  plans,  teachers  included 
in  the  coverage  provided  by  the  School  District  would  be  eligible 
to  claim  an  exemption  on  the  basis  of  that  coverage. 

As  you  probably  know,  the  Health  Service  System  rules  now 
provide  that  a  claim  of  exemption  may  be  made  only  during  the 
month  of  May,  with  the  exemption  to  be  effective  on  the  following 
July  1,  Therefore,  as  this  rule  now  stands,  it  would  be  neces- 
sary that  all  details  whereby  the  School  District  would  assume 
responsibility  for  providing  health  care  coverage  be  completed  by 
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May,  so  that  teachers  would  be  able  to  claim  their  exemption. 
The  Health  Service  Board  does  have  the  power  to  amend  its  rules 
and,  therefore,  it  would  be  possible  for  the  Board  to  amend  its 
exemption  rule  to  permit  teachers  to  claim  their  exemption  at 
such  time  as  the  School  District  commences  to  provide  its  own 
health  care  coverage.   I  would  suggest  that  you  discuss  such 
amendment  of  the  rules  with  Mr,  Philip  J.  Kearney,  Executive 
Director  of  the  Health  Service  System. 

You  inquire  as  to  the  procedures  which  the  School  District 
should  follow  in  order  to  provide  health  care  coverage  for 
teachers  in  lieu  of  coverage  under  the  Health  Service  System. 
This  subject  matter  is  governed  by  the  provisions  of  Government 
Code  Sections  53200,  et  seq.  In  general,  the  School  District  would 
contract  with  one  or  more  health  insurance  carriers  or  health 
service  organizations  for  such  plan  or  plans  as  the  Board  of  Edu- 
cation determined  to  be  in  the  best  interests  of  the  School  Dis- 
trict and  its  teachers.   (Gov.  Code,  §53202.)  Each  contract 
would  contain  a  detailed  statement  of  the  benefits  to  be  provided, 
together  with  such  limitations,  exclusions  and  other  details  as 
may  be  necessary  or  desirable. 

If  the  Board  of  Education  determines  to  undertake  such  a 
program,  the  initial  step  would  be  to  solicit  proposals  from 
various  health  insurance  carriers  and  health  service  organizations, 
so  that  the  Board  of  Education  may  determine  which  of  them  it  will 
contract  with  to  provide  coverage  for  its  teachers. 

I  hope  that  the  foregoing  information  will  be  of  assistance 
to  you. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

cc:  Mr.  Philip  J.  Kearney 
Executive  Director 
Health  Service  System 
450  McAllister  Street 
San  Francisco,  California  94102 
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Donald  M,  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Authority  of  Police  Department  to 
Require  Extra  Duty  Hours  in  Lieu 
of  Suspension 

Dear  Chief  Scott: 

This  responds  to  your  letter  inquiring  into  the  possibil- 
ity of  the  Police  Department  requiring  an  officer  to  work  extra 
duty  hours  rather  than  being  suspended  for  a  period  up  to  ten 
days  for  disciplinary  purposes  as  provided  by  Section  8,343  of 
the  Charter  (former  §  155).  You  state  that  your  inquiry  is  moti- 
vated by  your  concern  that  the  department  loses  the  services  of 
the  member  during  the  period  of  his  suspension  and  because  the 
loss  of  pay  works  a  hardship  on  the  member's  family. 

As  you  know,  Charter  Section  8.451(b)  establishes  the 
basic  work  week  as  one  of  40  hours.  Subsection  (d)  states  that 
whenever  a  member  of  the  department  serves  in  excess  of  the  basic 
work  week  "...  said  member  shall  be  compensated  therefor  or 
shall  receive  equivalent  time  credited  to  him  in  lieu  thereof  ,  .  ," 
(Emphasis  added.)  It  is  the  clear  intent  of  this  section  to 
insure  that  police  officers  receive  compensation  for  all  hours 
worked.  This,  of  course,  would  preclude  an  officer  being  required 
to  work  as  a  disciplinary  measure  without  compensation. 

Furthermore,  Charter  Section  8.343  limits  the  power  of  the 
Police  Department  to  punish  or  discipline  a  member.  There  are 
only  five  authorized  means  of  punishment  or  discipline:   (1)  repri- 
mand; (2)  fine  not  exceeding  one  month's  salary;  (3)  suspension 
not  to  exceed  three  months;  (4)  dismissal;  and  (5)  suspension  for 
a  period  not  to  exceed  ten  days  for  disciplinary  purposes. 

However,  while  an  officer  may  not  be  required  to  work 
extra  hours  without  compensation  in  lieu  of  suspension,  I  do  not 
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believe  that  the  foregoing  laws  would  preclude  the  adoption  of 
a  procedure  in  the  department,  with  the  approval  of  the  Police 
Commission,  whereby  an  officer  could  voluntarily  elect  to  work 
equivalent  extra  time  in  lieu  of  the  disciplinary  suspension 
without  pay  by  signing  a  written  election  and  waiver  of  pay  for 
the  extra  time  worked.  If  you  wish  to  establish  such  a  procedure, 
I  shall  be  pleased  to  render  whatever  assistance  is  required* 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors  , 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  No.  159-72;  Proposed  Charter 
Amendment  to  Provide  that  Superin- 
tendent of  CoDomunity  College  District 
Shall  Serve  at  Pleasure  of  Governing 
Board  at  a  Salary  to  be  Fixed  by  Said 
Board  and  Approved  by  Board  of 
Supervisors 

Dear  Mr,  Dolan: 

This  is  to  advise  that  I  am  hereby  withdrawing  my  approval 
as  to  form  of  the  above  captioned  proposed  charter  amendment  as 
the  result  of  additional  research  developed  in  connection  with 
another  proposed  charter  amendment  relating  to  the  Superintendent 
of  Schools  of  the  Unified  School  District.   (Your  File  No.  138-72.) 

While  the  State  Constitution  empowers  a  city  and  county 
to  provide  in  its  charter  for  the  method  by  which  county  officers 
and  municipal  officers  shall  be  elected  or  appointed  (Cal.  Const,, 
art.  XI,  §§  3(b),  4(c),  5(b),  6(c)),  the  superintendent  of  a 
community  college  district  is  neither  a  county  officer  nor  a 
municipal  officer  but  is  an  employee  of  the  community  college 
district,   (Main  y.  Claremont  Unified  School  District,  161  Cal.App, 
2d  189;  30  Ops.Cai.Atty.Gen.  347.)  The  State  Constitution  also 
provides  that  the  provisions  of  a  city  or  city  and  county  charter, 
with  respect  to  municipal  affairs,  shall  supersede  all  laws  incon- 
sistent therewith.   (Cal.  Const.,  art.  XI,  §  5(a).)  However,  the 
"municipal  affairs"  doctrine  has  been  held  not  to  include  school 
matters  (Esberg  v,  Badaracco.  202  Cal.  110)  and  hence  the  provi- 
sions of  general  law  control  over  conflicting  provisions  of  a  city 
and  county  charter.   (Esberg  v.  Badaracco,  supra.) 

Section  935  of  the  Education  Code  provides  that  the  govern- 
ing board  of  any  community  college  district  may  employ  a  district 
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superintendent  and  Section  938  of  the  Education  Code  provides 
that  any  district  superintendent  of  schools  may  be  elected  for 
a  term  of  four  years. 

In  view  of  the  foregoing,  it  is  my  opinion  that  the  Charter 
of  the  City  and  County  may  not  be  amended  to  provide  that  the 
Superintendent  of  the  Community  College  District  shall  serve  at 
the  pleasure  of  the  governing  board  thereof. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  John  D.  Crowley 

General  Manager  of  Public  Utilities 

287  City  Hall 

San  Francisco,  California  94102 

Subject:     Mvinicipal  Railway 

Transit  Advertising  Agreement 

Dear  Mr,  Crowley: 

By  letter  of  this  date,  photocopy  attached,  you  have 
asked  for  the  advice  of  this  office  whether  advertising  space 
for  the  message  and  the  purposes  described  in  your  said  attached 
letter  may  be  refused  to  the  Transport  Workers  Union  under  the 
terms  and  conditions  of  the  existing  Transit  Advertising  Agree- 
ment. 

In  confirmation  of  the  oral  advice  given  you  in  our  con- 
ference of  this  morning,  you  are  herewith  informed  that  it  is 
the  opinion  of  this  office  that  neither  the  Coimnission  nor  Metro 
Transit  Advertising  may  legally  refuse  to  accept  the  proposed 
advertising  in  question,  so  long  as  the  proposed  advertisers 
meet  the  same  reasonable  requirements  for  space  procurement  as 
are  imposed  upon  general  advertisers,  or  applicants  for  advertis- 
ing, in  or  on  Municipal  Railway  vehicles. 

We  feel  that  the  above  conclusion  is  compelled  by  virtue 
of  the  holding  of  the  California  Supreme  Court  in  Wirta  v. 
Alameda -Contra  Costa  Transit  District.  68  Cal.2d  51  (1967). 
Therein,  an  advertising  space  contract  was  also  given  by  the 
District  to  Metro  Transit  Advertising,  and  that  contract  pro- 
vided, as  does  ours,  that  political  ads  and  ads  on  controversial 
subjects  required  District  approval,  and  also  that  advertising 
objectionable  to  the  District  would  be  removed  by  Metro. 

After  the  lengthy  treatment  by  the  Court  of  the  entire 
subject  of  constitutional  guarantees  and  free  speech  and  equal 
protection  of  the  law,  the  Supreme  Court  concluded  that  neither 


Letter  Opinion  No,  72-15 


Mr,  John  D.  Crowley  2  March  16,  1972 


Metro  nor  the  District  were  free  to  reject,  on  terms  common  to 
all  accepted  advertising,  a  message  by  proponents  for  ending 
the  Vietnam  War, 

It  is  the  conclusion  of  this  office  that  all  of  the  same 
principles  expressed  in  that  case  v7ould  be  applicable  concerning 
the  issues  raised  by  you  in  your  said  letter  of  today  to  us. 

Accordingly,  you  are  advised  as  above  set  forth.  Should 
you  need  further  asssistance  regarding  these  issues,  please  call 
or  write. 

Very  trxxly  yours. 


THOM/'vS  M.  O'CONNOR 
City  Attorney 


End. 
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Honorable  Robert  H.  Mendelsohn 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  9A102 

Subject:  Public  Streets -Warning  Devices;  Public  Works 
Code  Section  568,1 

Dear  Supervisor  Mendelsohn: 

You  asked  that  legislation  be  drafted  to  meet  the  problem 
described  in  Mr,  Brennan^s  letter  to  you  of  February  16,  1972. 
In  that  letter  Mr.  Brennan  states  that  he  had  a  case  involving 
boxcars  parked  without  proper  warning  devices  on  a  public  street 
in  the  city.  He  correctly  pointed  out  that  Section  568.1  of 
Part  II,  Chapter  X,  of  the  San  Francisco  Municipal  Code  (Public 
Works  Code)  prohibits  a  rail  carrier  from  parkj.ng  a  freight  car 
on  a  spur  track  in  a  public  street  during  the  hours  of  darkness 
unless  such  freight  car  is  equipped  with  red  reflectors  or  other 
suitable  illuminating  devices. 

In  a  telephone  conversation  with  Mr,  Brennan  he  stated  as 
the  only  foundation  for  his  claim  that  the  section  was  inadequate 
was  an  argument  of  the  attorney  representing  the  Southern  Pacific 
Company  that  the  particular  track  upon  which  the  freight  car  was 
standing  was  not  a  "spur  track," 

Section  14  of  the  Charter  of  the  City  and  County  of  San 
Francisco  requires  that  a  permit  be  obtained  from  the  Director 
of  Public  Works  before  a  spur  track  is  laid.  Similarly,  Article 
II  of  Part  II,  Chapter  X,  of  the  San  Francisco  Municipal  Code 
(Public  Works  Code),  in  which  the  Section  568.1  referred  to  by 
Mr,  Brennan  is  located,  is  concerned  only  with  spur  tracks. 

Both  the  Charter  and  the  Municipal  Code  concern  themselves 
only  with  spiir  tracks;  but  nowhere  in  either  the  Charter  or  the 
Mxinicipal  Code  is  a  definition  of  "spur  track"  to  be  found.  The 
most  complete  definition  is  found  in  the  case  of  Detroit  &  M. 
Railway  Co.  v.  Boyne  City.  G.  &  A.R,  Co.,  D.C.  Mich.  286  F.  540 
at  page  547,  to  wit: 
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(The  difference  between  new  lines  or  exten- 
sions, on  the  one  hand,  and  spur,  industrial, 
team,  switching  or  side  tracks  on  the  other,  as 
the  terms  are  used  in  Interstate  Commerce  Act, 
§1,  pars.  18-22,  as  amended  by  Transportation 
Act  Feb.  28,  1920,  §402,  49  U.S.C.A.  §1,  is): 
"That  the  former  are  tracks  over  which  there  are 
to  be  train  movements  in  the  sense  that  such 
movements  are  a  part  of  the  actual  transportation 
haul  from  the  shipper  to  the  consignee,  while  the 
latter  named  tracks  are  for  use  in  loading, 
reloading,  storing,  and  switching  the  cars  and 
other  things  merely  incidental  to  the  regular 
train  haul." 

According  to  this  definition,  the  tracks  with  which  Mr. 
Brennan  is  concerned  would  appear  to  fall  within  the  operation 
of  Section  568.1,  and  as  such  any  freight  car  left  standing 
during  the  dark  hours  of  the  day  must  be  equipped  with  reflectors 
or  other  suitable  warning  devices. 

"Spur  track"  as  defined  above  is  the  only  type  of  track 
which  authority  allows  in  a  public  street.  As  such,  it  is  the 
only  type  of  track  which  is  the  svibject  of  regulation  by  the 
City.  However,  as  the  definition  would  include  the  track  with 
\Aiich  Mir,  Brennan  is  concerned,  and  as  authority  exists  which 
would  alleviate  the  condition  which  concerns  him;  i.e.,  the 
parking  of  freight  cars  on  public  streets  without  warning  devices 
during  the  hours  of  darkness,  no  new  or  additional  legislation 
is  necessary  to  deal  with  the  situation  described. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  File  No.  152-72;  Necessity  to  Amend  Charter 

Section  8,400  to  Permit  Civil  Service  Commission 
to  Utilise  Data  Processing  in  Examination  of 
Payrolls 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  request  that  I  advise  the 
Legislative  and  Personnel  Committee  v/hether  or  not  it  is  neces- 
sary to  amend  the  Charter  to  provide  that  the  Secretary  of  the 
Civil  Service  Coccmission  may  rely  on  results  of  data  processing 
in  evaluating  legal  appointments  of  persons  whose  names  appear 
on  payrolls. 

In  my  opinion,  the  present  Charter  language  that  "the 
secretary  of  the  commission  shall  examine  and  approve  such  pay- 
roll" does  not  preclude  the  secretary  from  utilizing  electronic 
data  processing  as  a  method  of  performing  his  duty  to  examine 
such  payrolls  in  lieu  of  his  present  practice. 

However,  the  proposed  amendment  then  goes  on  to  change  the 
duty  of  the  secretary  from  ai^proval  of  the  payroll  to  approval 
or  disapproval  of  exception  reports  produced  by  such  data  proces- 
sing and  authorizes  the  controller  to  draw  payroll  v/arrants 
unless  disapproved  by  the  secretary,  rather  than  drawing  such 
warrants  only  upon  approval  of  the  secretary.  To  achieve  this 
latter  result,  the  proposed  Charter  amendment  is  necessary. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Mr,  Wallace  Wortman 

Director  of  Property 

Real  Estate  Department 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:      Public  UtJ.lities  Corrmission, 

Moccasin  Store  &  Post  Office  Lease 

Dear  Mr.  VJortman: 

By  letter  of  March  15,  1972,  you  have  asked  for  our 
legal  opinion  upon  the  issue  of  whither  the  existing  lease  indi- 
cated above  may  be  extended  or  renewed,  for  perhaps  a  ten  (10) 
year  period,  through  a  negotiation  process,  rather  than  through 
a  process  of  public  bidding. 

Your  letter  sets  forth  the  factual  situation  regarding 
the  premises,  and  you  have  also  sent  us  a  drawing  describing  said 
premises.  After  studying  each  such  der.crlptive  itemj  it  is  our 
conclusion  that  a  renewal  or  extension  of  lease  may  be  negotiated 
with  Mr,  Segale,  without  legal  need  for  public  bidding. 

City's  building  contains  the  local  U.S.  Post  Office,  and 
Mr.  Segale  is  the  local  Postmaster  by  appointment  from  the 
Federal  Government.  The  remainder  of  the  premises  includes  liv- 
ing quarters,  an  adjacent  garage,  and  a  store  facility.   The  Post 
Office,  the  living  quarters  and  the  store  make  up  a  single  \anit, 
and  only  the  garage  is  detached,  but  immediately  contiguous  to 
the  main  building.  The  history  of  this  leasehold  shows  that  only 
the  Moccasin  Postmaster  has  been  interested  in  bidding  on  the 
premises.  This  was  true  not  only  ±n   1967  V7hen  the  ciarrent  lessee- 
Postmaster,  James  Wo  Segale,  was  the  only  bidder,  but  was  the 
pattern  when  his  father,  William  H.  Segale,  held  the  lease  for  a 
number  of  years  during  his  incumbency  as  Postmaster. 

A  basic  legal  requirement  for  bidding  in  the  leasing  of 
public  property  is  dispensed  with  by  the  law  in  an  instance  where 
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such  a  procedure  has  the  dominant  appearance  of  a  fruitless, 
useless  adherence  to  form,  without  any  reasonable  expectation 
that  the  public  interest  will  be  served.  It  would  appear  that 
the  property  in  question  can  be  used  by  no  one  other  than  the 
Moccasin  Postmaster,  and  in  such  circumstance  it  would  seem 
absurd  to  engage  in  the  unrealistic  charade  proposing  a  pro- 
cedure of  public  bidding.  The  law  neither  compels  nor  encourages 
the  performance  of  absurdities. 

In  light  of  all  of  the  distinctly  unique  circumstances 
which  mark  the  situation  under  consideration,  you  are  advised 
that  you  may  negotiate  an  extension  or  renewal  of  Mr.  Segale's 
present  lease j  and  need  not  propose  the  matter  to  public  bid- 
ding. 

Should  you  need  further  assistance  herein,  please  call 
or  write. 

Very  truly  yours, 


TKOmS  M,  O'CONNOR 
City  Attorney 
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Mr,  Joseph  E.  Tinney,  Assessor 
City  and  County  of  San  Francisco 
101  City  Hall 
San  Francisco,  California  94102 

Subject:  Arab  Republic  of  Egypt;  Tax  Exempt  Status  of 
Property  at  3001  Pacific  Avenue 

Dear  Mr.  Tinney: 

You  asked  whether  the  property  at  3001  Pacific  Avenue, 
which  is  owned  by  the  Arab  Republic  of  Egypt,  enjoys  a  tax- 
exempt  status  with  respect  to  the  ad  valorem  property  tax. 

The  history  of  the  subject  premises  which  led  to  the  ques- 
tion of  exemption  is  ss  follows: 

Taxes  were  paid  on  the  premises  from  1960  imtil  1966, 
Prior  to  June  1967,  the  property  was  used  by  the  Consulate 
General  of  the  United  Arab  Republic  (nr/vj  the  Arab  Republic  of 
Egypt)  ,  but  diplomatic  relations  betvreen  the  two  governments 
were  severed  in  1967,   The  San  Fr*iriclsco  Consulate  General  was 
closed  and  the  consular  property  caniG  umder  the  jurisdiction  of 
the  Embassy  of  India's  Egyptian  Interests  Section.   From  the  time 
the  consular  office  was  closed  until  the  property  was  leased  to 
the  Delancy  Street  Fovindation  in  the  siiinmer  of  1971,  the  premises 
were  used  solely  for  the  purpose  of  storing  consular  property, 
such  as  consular  files,  records  and  equipment  and  furniture. 

As  you  know,  the  opinion  of  this  office  with  respect  to 
the  taxation  of  consulates,  as  indicated  in  our  January  12,  1970, 
letter  to  you,  is  that  property  ov/ned  by  a  foreign  government  which 
is  used  exclusively  as  a  residence  of  a  foreign  consul,  and  for 
governmental  purposes  within  the  customary  sphere  of  consular 
activity,  is  exempt  from  any  and  all  property  taxes,  even  though 
there  may  be  no  express  treaty  with  that  foreign  state. 

Attached  are  three  letters  from  the  United  States  Department 
of  State  which  deal  specifically  with  the  Arab  Consulate. 
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The  first,  dated  July  20,  1970,  from  Louis  G.  Fields, 
Jr.,  indicates  that  the  severance  of  diplomatic  relations  between 
the  United  States  and  Egypt  does  not  alter  treaty  obligations 
which  existed  at  the  time  of  severance. 


The  second,  from  Stephen  M.  Boyd  to  the  Arab  Republic  of 


exemption 

sular  Relations  for  the  reason  that  storage  of  consular  property 

therein  until  the  property  was  leased  qualified  them  as  "consular 

premises," 

The  third  letter,  dated  March  20,  1972,  from  K.  E,  Malmborg 
to  Deputy  City  Attorney  Philip  Moscone,  indicates  that  real 
property  designated  as  consular  property  which  is  located  in 
Egypt  and  is  owned  by  the  United  States  is  not  assessed  any  prop- 
erty taxes  by  the  Republic  of  Egypt, 

We  agree  with  the  opinion  set  forth  by  the  Department  of 
State;  viz,,  that  the  premises  at  3001  Pacific  Avenue  should  enjoy 
a  tax  exemption  vintil  the  date  on  V7hich  they  were  held  out  for 
lease  last  sumiiaer. 

Very  truly  yovirs. 


THOMAS  M.  O'CONNOR 
City  Attorney 

Ends, 


J  A. 'I  ■.'\'t\|\^i\'';-- 
33:0U/cl   6TVJV   ZZ5! 


0,0  3 
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March  24,    1972  documents  dcft. 

SAN    FF.ANC.'SCO 
PUBLIC    LIBRARY 


Mr,  Thomas  J.  Mellon,  Chairman 
Business  Tax  Board  of  Review 
289  City  Hall 
San  Francisco,  California  94102 

Subject:  Appeal  No,  59.  Simpson,  Strata  &  Associates 

Dear  Mr.  Mellon: 

You  asked  our  opinion  of  the  above  captioned  appeal,  the 
gravamen  of  which  was  whether  an  architect  could  reasonably  be 
classified  as  a  "Contractor"  as  defined  by  the  original  (1968) 
Business  Tax  in  Section  4,02. 

This  section  defines  a  "Contractor"  as  follows: 

"...  any  person  ,  ,  ,  who  in  any  capacity 
.  ,  ,  undertakes  to,  or  purports  to  have  the 
capacity  to  undertake  to,  or  submits  a  bid  to, 
or  does  himself  or  by  or  through  others  construct, 
alter,  repair,  add  to.  subtrp.'r.t  frorr.,  improve, 
irvove,  T-rreck  or  d^croligh  eny  tTuITding,  highway , 
road,  raxlroadT" excavation  or  other  structure, 
project,  developsnent  or  improven:ent ,  or  to  do  any 
part  thereof,  including  the  erection  of  scaffold- 
ing, or  other  structures  or  works  in  connection 
therewith."   (Emphasis  added.) 

An  exception  is  provided  for 

"...  an  owner  who  contracts  for  a  project 
with  another  person  who  is  licensed  by  the  State 
of  California  as  a  contractor  or  architect  or 
registered  civil  engineer  acting  solely  in  his 
professional  capacity,  .  ,  ." 

The  ordinary  definition  of  a  "Contractor"  is  also  as  defined 
above,  Hov^ard  v.  State,  85  CaloAppo2d  361;  Albough  v.  Moss  Const, 
Co. ,  125  Cal,App.2d  126;  Business  and  Professions  Code,  Section 
70T6. 


•■  -) 
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An  architect  J  on  the  other  hand,  is  one  who  makes  plans 
and  specifications  for  a  building  and  ^u^>erin tends  its  construc- 
tion.  Payne  V.  Dc-.Vaughn,  77  Cal.App.  399;  McDoweTl  v.  City  of 
Long  Beach «  12  Cal.AppT^d  634, 

The  Business  and  Professions  Code  of  the  State  of  California 
also  clearly  limits  the  function  of  an  architect  to  the  planning 
and  supervision  of  construction  in  Sections  5500  and  5500,1  as 
follows : 

"§  5500.  Architect  defined 

"As  used  in  this  chapter,  architect  means  a 
person  who  holds  a  certificate  to  engage  in  the 
practice  of  architecture  in  this  State  under  the 
authority  of  this  chapter," 

"§  5500 ol.  Practice  of  architecture 

"A  person  engages  in  the  practice  of  architec- 
ture within  the  cr.eaning  and  intent  of  this  chapter 
who  holds  himself  out  as  able  to  perform  or  who  does 
perforci  any  service  which  requires  or  would  require 
the  application  of  the  science,  art,  or  profession 
of  planning  sites  or  of  planning  or  designing  build- 
ings or  architectural  structure??  and  their  related 
facilities.  Such  services  may  include  consultation, 
investigation,  evaluation,  planning,  design,  the 
preparation  of  inssi:ruments  of  service  such  as  draw- 
ings and  specif icati.ons,  and  supervision  of  construc- 
tion insofar  as  customarily  performed  by  architects." 

Appellant  contended  that  Section  4.02  of  the  Business  Tax 
Ordinance  was  vague  and  uncertain.  However,  the  language  of  that 
section  appears  no  more  difficult  to  read  than  does  the  usual  and 
customary  Iang;iage  employed  in  municipal  ordinances  and  state  and 
federal  statutes. 

It  is  our  opinion,  therefore,  that  Section  4,02  of  the 
Business  Tax  Ordinance  does  not  include  architects  within  the 
definition  of  "Contractor." 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


,J-i'i:^V 


'^U^'i 


n  :vi,-jr.^ 
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DOCUMENTS  DePT' 
SAN  Fr^AN'CiSCO 
PUBLIC   LIBRARY 

Honorable  Quentin  Kopp 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Abandonment  of  Partially  Completed 

Medical  Center  Project  and  Expenditure 
of  R.&niaining  Bond  Funds  for  School 
Purposes 

Dear  Supervisor  Kopp: 

This  is  in  response  to  your  March  17,  1972,  letter  refer- 
ring to  provisions  of  State  law  which  authorize  the  abandonment 
of  a  bond  project  and  the  expenditure  of  the  bond  funds  for 
another  designated  public  purpose.  You  ask  whether  under  such 
law  the  present  cons tnjtct ion  of  the  San  Frarxisco  Medical  Center 
could  be  terminated  and  the  unexpended  Ssn  Francisco  Medical 
Center  bond  funds  be  expended  on  school  construction  and  whether 
the  consent  of  the  electors  and  bondholders  would  be  required. 

The  provisions  of  State  law  to  which  you  refer  are  con- 
tained in  the  Municipal  Bond  Act  of  1901s  codified  as  Sections 
43500  to  43638  of  the  Govarnaient  Code,  under  which  the  bonds  were 
issued  and  in  particular  Section  43631  thereof  which  reads  as 
follows : 

"§43631.  Determination  that  purpose  for  which 
bonds  voted  impr^'c^tI.csb3■e  or  unvyise ;  Election  to 
oHtP.in  elect  or  ^''""^coni'ent  to  use  money  for  other" 
purposes ;  frocp,dur'el     Wnen  the  legislative  body 
oecefmlnes  by  resolution  that  the  expenditure  of 
money  raised  by  the  sale  of  bonds  for  the  purpose 
for  which  the  bonds  were  voted  is  impracticable  or 
unwise,  it  may  call  a  special  election  to  obtain 
the  consent  of  the  electors  to  use  the  money  for 
some  other  specified  municipal  purpose. 

"The  procediare  shall  be  the  same  as  when  the 
bond  proposition  was  originally  submitted," 
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A  determination  to  abandon  the  project  and  to  make  no 
further  expenditures  of  bond  funds  therefor  beyond  those  which 
have  already  been  expended  and  those  which  are  legally  obligated 
under  the  contract  v7ould  be  solely  the  Board's  determination  as 
the  only  role  of  the  electorate  under  Section  43531  is  to  consent 
to  the  use  of  the  remaining  funds  for  some  other  specified  muni- 
cipal purpose  when  the  exact  amoimt  of  the  remainder  is  deter- 
mined. This  could  only  be  done  when  the  exact  amount  of  damages 
to  be  paid  to  the  contractor  for  the  termination  of  his  contract 
would  have  been  ascertained. 

In  acting  under  the  provisions  of  Section  43631,  the  Board 
would  be  doing  so  administratively  and  not  legislatively  and  the 
power  to  determine  vested  in  the  Board  would  be  subject  to  possible 
judicial  review  from  the  standpoint  of  whether,  under  the  circum- 
stances, it  exceeded  its  authority  or  abused  the  discretion  vested 
in  it. 

The  circumstances  here  involve  far  greater  public  conse- 
quences and  far  more  serious  problems  than  when  a  determination 
is  made  with  respect  to  bond  funds  that  are  intact.  The  construc- 
tion of  the  hospital  is  under  way  under  an  existing  contract  and 
already  millions  of  dollars  of  the  bond  funds  have  been  expended 
for  the  project.   In  this  connection  Mr.  Thomas  Mellon,  Chief 
Administrative  Officer,  reports  as  follows: 

"The  amount  of  $5,249^634  has  been  expended 
for  the  construction  of  the  new  Service  Building, 
the  first  unit  of  the  new  hospital,  containing  a 
new  power  plant  and  laundry.  The  Service  Building 
was  completed  in  June  1971.  The  construction  of 
the  main  building  for  the  new  Medical  Center  was 
started  in  July  1971  and  is  progressing  rapidly, 
slightly  ahead  of  schedule.  Approximately  $2,150,000 
has  been  expended  or  enctimbered  in  architectural  fees, 
inspection  services,  engineering  services,  etc.  The 
main  building  is  more  than  fifteen  percent  complete, 
which  would  indicate  an  expenditure  of  about 
$3,900,000  as  of  February  1. 

"As  of  February  1,  more  than  fifteen  million 
dollars  of  the  total  bond  funds  have  been  expended 
or  encumbered,  and  the  remaining  balance  of  about 
$18,500,000  is  also  encumbered  in  the  contract  signed 
in  June  1971  for  the  construction  of  the  main  building. 
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It  is  not  possible  to  estimate  X'7hat  the  costs  would 
be  of  severance  of  this  contract j  but  it  would 
certainly  be  in  the  millions  of  dollars, 

"In  addition  to  the  amounts  above ,  over  six 
million  dollars  have  been  received  in  Federal 
subventions  for  the  construction  of  the  new  Medical 
Center,  and  the  appropriate  State  of  California  and 
Federal  health  authorities  have  approved  the  plans 
and  construction  of  the  Service  Building  and  the 
main  building  at  each  step  of  thf.  planning  and  con- 
struction," 

It  is  also  to  be  considered  that  the  Board  of  Supervisors 
has  previously  adopted  a  resolution  that  public  interest  and 
necessity  required  the  construction  of  the  Medical  Center  and 
enacted  an  ordinance  calling  an  election  to  sficure  the  authoriza- 
tion of  the  voters  to  incur  a  bonded  indebtedness  for  the  speci- 
fied purpose  of  the  construction  of  a  Medical  Center.  The  resolu- 
tion of  public  interest  and  necessity  and  the  ordinance  calling 
the  election  and  the  authorization  by  77  per  cent  of  the  voters 
voting  on  the  proposition  created  a  relationship  between  the 
electorate  and  the  City  in  the  nature  of  a  contractual  relation- 
ship, the  essence  of  which  is  thst  the  funds  derived  from  the 
sale  of  the  bonds  would  be  used  to  conslract  the  specific  facility 
for  which  the  bonds  were  authorised.   If  the  project  is  abandoned 
and  the  existing  contract  tericinatadj  this  contractual  commitment 
with  the  electorate  would  not  have  bean  effectup.ted  and  a 
presently  undeteruiined  number  of  luiilions  of  dollars  of  public 
bond  funds  would  have  been  expended  not  for  a  complete  Medical 
Center  but  for  a  powerhouse,  an  excavation  and  caicsons  and  for 
damages  sustained  by  the  contractor  by  reason  of  the  termination 
of  his  contract. 

The  foregoing  circumstances  would  not  preclude  the  abandon- 
ment of  the  project  and  the  termination  of  the  contract  if  the 
Board,  acting  in  good  faith  and  not  arbitrarily  or  unreasonably, 
could  find  that  the  conipieticn  of  the  Medical  Center  and  the 
expenditure  of  further  bond  funds  therefor  would  be  impracticable 
or  unwise.   However,  under  such  circumstances,  which  would  involve 
a  substantial  loss  of  the  public  funds  of  the  City,  any  such 
finding  would  have  to  be  thoroughly  supported  in  the  Board's 
records  by  testimony  and  evidence  of  an  expert  nature  developed 
at  a  public  hearing  in  order  to  withstand  judicial  attack. 
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If  such  a  determination  were  made  by  the  Board  and  a 
diversion  of  the  funds  was  ultimately  made  to  another  specified 
mvinicipal  purpose,  the  consent  of  the  bondholders  would  not  be 
required  as  under  a  general  obligation  bond  issue  there  is  no 
contractual  commitment  requiring  such  consent. 

Very  truly  yours. 


THOMft.S  M,  O'CONNOR 
City  Attorney 


0,0  3  y 


Letter  Opinion  No.   72-22 
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bOCUMETNTS  DEPT. 

SAN    FIcArJCiSCO 
PUBLIC   LIBRARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Legality  of  Proposed  Ordinance  to  Prevent 
Loitering  on  Private  Premises  near 
Balboa  High  School 

Dear  Mr.  Dolan: 

This  refers  to  your  letter  to  this  office  in  which  you 
refer  to  a  meeting  Board  President  Ronald  Pslosi  has  held 
regarding  problems  presented  to  persons  residing  in  the  vicinity 
of  Balboa  High  School  by  students  who  congregate  on  the  side- 
walks across  the  street  from  the  high  school. 

President  Pelosi  expressed  an  interest  in  the  possibility 
of  legislation  "...  which  would  prohibit  loitering  on  or  about 
the  premises  of  private  residences  and  consequent  disturbance  of 
citizens  in  their  homes.  They  refer  particularly  to  the  conduct 
of  certain  minors  and  others  who  congregate  on  steps  of  private 
homes  and  comport  theisselves  in  such  a  way  as  to  interfere  with 
the  resident's  enjoyment  of  their  premises," 

A  petition  directed  to  the  District  Attorney  more  pre- 
cisely describes  the  particular  complaints: 

"We  the  undersigned,  taxpayers,  property 
owners  and  concerned  citizens  bordering  Balboa 
High  School  resent  our  property  being  used  by 
student  and  non  students  as  a  garbage  dump  for 
their  trash, 

"We  demand  that  no  student  be  allowed  to 
loiter  on  or  around  our  property  during  the 
school  day.  We  also  resent  our  steps  being  used 
for  the  smoking  of  marajuana  (sic)  obscene  love 
making,  vulgarity,  and  general  rxide  behaviour  as 
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well  as  threats  to  residents  by  students  at  all 
hours  o£  the  day  when  they  should  be  attending 
classes." 

There  are  on  the  books  a  number  of  statutes  prohibiting 
the  particular  activities  mentioned  in  the  petition.  For 
instance y  Section  11530  o£  the  Health  and  Safety  Code  prohibits 
possession  of  marijuana  and  its  use;  Section  215  of  the  Police 
Code  and  Section  314  of  the  Penal  Code  prohibit  lewd  and  inde- 
cent actions;  Section  37  of  the  Police  Code  prohibits  throwing 
of  rubbish  on  streets;  Section  647  of  the  Penal  Code  prohibits 
disorderly  conduct;  Section  647(c)  of  the  Penal  Code  prohibits 
obstructing  the  sidewalks;  Section  415  of  the  Penal  Code  prohi- 
bits breaches  of  peace;  Section  602  of  the  Penal  Code,  subsec- 
tion "1"  prohibits  trespassing  wherein  the  trespasser  enters 
and  occupies  real  property  without  the  consent  of  the  owner; 
Section  374(b)  of  the  Penal  Code  prohibits  littering  on  public 
and  private  property;  Sections  370,  372  of  the  Penal  Code  pro- 
hibit public  nuisances. 

It  appears  that  petitioners  seek  legislation  which  would 
eliminate  the  presence  of  the  students  from  the  sidewalks  in 
front  of  the  houses  around  Balboa  High  School.  It  is  a  well 
recognized  principle  of  constitutional  law  that  the  state  may 
not  enact  legislation  prohibiting  assembling  and  meeting  on 
the  sidewalks  and  other  public  places.  In  two  recent  cases 
general  "loitering"  and  vagrancy"  statutes  have  been  declared 
unconstitutional  by  the  United  States  Supreme  Court  as  being 
vague  and  overly  broad.   (Coates  v.  City  of  Cincinnati,  decided 
June  1,  1971,  402  U.S.  611:  and  Papachrxstou  v.  City  or 
Jacksonville,  decided  February  24/l972>  CCH  B  1067      U.S. 
t  JT^.Ct.  839.)  In  the  Coates  case  the  court  declared 
unconstitutional  the  statute  containing  this  language: 

"It  shall  be  unlawful  for  three  or  more  per- 
sons to  assemble,  except  at  a  public  meeting  of 
citizens,  on  any  of  the  sidewalks,  street  comers, 
vacant  lots,  or  mouths  of  alleys,  and  there  con- 
duct themselves  in  a  manner  annoying  to  persons 
passing  by.  or  occupants  of  adjacent  buildings, 
whoever  violates  any  of  the  provisions  of  this  sec- 
tion shall  be  fined  not  exceeding  fifty  dollars 
($50.00) ,  or  be  imprisoned  not  less  than  one  (1) 
nor  more  than  thirty  (30)  days  or  both."  Section 
901-L6.  Code  of  Ordinances  of  the  City  of  Cincin- 
nati (1956  ed.).   (Emphasis  added.) 


'f-.     -l-'d. 
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In  my  opinion  the  problem  does  not  arise  from  inadequate 
laws  and  the  generalized  type  of  ordinance  requested  would  be 
constitutionally  unenforceable.  The  problem  appears  to  be  one 
of  enforcement  of  present  law  or  school  regulations.  Therefore, 
it  is  my  reconamendation  that  means  of  enforcement  of  existing 
laws  should  be  explored  with  the  Police  Department  and  the 
District  Attorney's  office  and  would  also  suggest  that  the  office 
of  the  Superintendent  of  Schools  be  consulted  concerning  their 
present  school  regulations  or  enactment  of  additional  school 
regulations  to  deal  with  the  problem. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DCPT. 

SAN    Fr.A,- .CISCO 
PUBLIC    LIBRARY 

Mr,  Robert  J.  Do Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Golden  Gate  Bridge,  Highway  and 

Transportation  District,  Taxing  Powers 

Dear  Mr.  Dolan: 

This  is  in  response  to  yoia:  letter  of  I'larch  7,  1972, 
wherein  you  request  my  advice  as  to  what  powers  the  Golden  Gate 
Bridge,  Highway  and  Transportation  District  has  to  tax  residents 
and  real  property  owners  of  the  counties  comprising  the  District, 

In  my  review  of  the  law  with  respect  to  this  question, 
I  have  had  occasion  to  review  the  opinion  of  Mr,  Thomas  M, 
Jenkins,  covjisel  for  the  District,  and  the  opinion  of  Mr.  George 
H.  Murphy,  Legislative  Coxinsel  of  California  wj.th  respect  to 
this  question. 

The  Legislative  Counsel  concludes  that  the  District  has 
no  present  taxing  power  in  v5.ew  of  the  provisions  of  Section 
27200  of  the  Streets  and  Highways  Code  which  reads  as  follows: 

"No  taxes  shall  be  levied  imder  the  provi- 
sions of  this  chapter  for  the  purpose  of  carrying 
out  new  projects  vmdertaken  by  the  district  after 
the  original  project  for  which  the  district  was 
formed  has  been  completed," 

Counsel  for  the  District  concludes  that,  absent  contrary 
judicial  determination,  there  is  no  present  power  to  tax,  under 
the  language  of  Section  27169,  which  reads  as  follows: 

"The  district  may  have  taxes  levied  and  collected 
in  accordance  with  the  provisions  of  this  part  for 
the  purpose  of  running  expenses,  organization 
expenses  and  the  investigation  expenses  of  the  district 
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before  the  issxaance  of  bonds,  and  for  the  purpose 
of  paying  the  obligations  of  the  district.  * 

I  agree  with  the  conclusion  reached  by  both  the  Legisla- 
tive Counsel  and  Counsel  for  the  District  that  the  Golden  Gate 
Bridge  and  Highway  District  has  no  present  power  to  tax.  With 
reference  to  the  caveat  expressed  in  Mr.  Jenkins'  opinion 
"absent  contrary  judicial  determination,"  this  caveat  would,  of 
course,  be  proper  in  any  opinion  as  no  legal  officer  can  predict 
with  certainty  what  a  coiart's  determination  would  be  in  the 
application  of  the  provisions  of  a  statute  to  a  particular  factual 
situation.  However,  based  upon  my  analysis  of  these  opinions, 
the  statute  involved  and  applicable  case  law,  it  appears  clear 
to  me  that  the  Bridge  District's  power  to  tax  terminated  upon 
complete  retirement  of  the  bonded  indebtedness  incurred  for  the 
constrtwjtion  of  the  existing  Golden  Gate  Bridge. 

Very  truly  yours. 


THOMa.S  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-24 
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^fr.  Robert  J.  Do  Ian,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Necessity  of  Hailing  Notices  of  Taxes 
Due  on  Taxpayer's  Obligation 

Dear  ^b:«  Dolan: 

This  is  in  response  to  yo\ir  letter  dated  March  17,  1972, 
forwarding  the  request  of  the  Finance  Committee  of  the  Board  of 
Supervisors  for  my  opinion  concerning  cancellation  of  a  property 
tax  penalty  imposed  for  the  fiscal  year  1971-72  in  connection 
with  the  property  located  at  2025  McKinnon  Avenue, 

Your  letter  indicated  that  the  taxpayer  did  not  receive 
a  timely  notice  of  taxes  dvie,  the  notice  having  been  sent  to  the 
taxpayer's  former  address. 

Notice  to  taxpayers  regarding  property  taxes  is  governed 
by  Revenue  and  Taxation  Code  Section  2609,  which  provides  that 
on  or  before  the  day  when  taxes  are  payable,  notice  must  be 
published  specifying  the  dates  when  taxes  on  the  secured  roll 
are  due,  when  the  taxes  will  be  delinquent,  the  penalties  for 
delinquency,  the  fact  that  all  taxes  must  be  paid  when  the  first 
installment  is  due,  and  the  times  and  places  at  which  payment  is 
made.  Asstmiing  there  is  no  change  in  assessment,  no  requirement 
is  imposed  that  any  written  notice  be  mailed  to  an  assessee. 
The  obligation  upon  the  Tax  Collector  to  notify  the  taxpayer  is 
different  and  less  stringent  under  the  provisions  of  Section  2609 
than  is  the  obligation  upon  the  Assessor  to  notify  an  assessee 
of  a  change  in  assessment  under  Revenue  and  Taxation  Code  Section 
619.  Section  619  requires  notification  through  the  United  States 
mail.   (Emphasis  added.)  The  requirement  of  written  notice 
applies  only  where  there  is  a  change  in  assessed  value. 

In  Miller  v.  Kern  County  the  court  pointed  out  that  this 
notice,  though  desirable,  is  not  essential  to  the  validity  of  the 
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assessment  and  the  tax.  The  validity  of  the  tax  is  not  affected 
by  an  entire  failure  to  give  notice,   (137  Cal.  516.) 

Revenue  and  Taxation  Code  Section  2617  provides  as 
follows : 

"All  taxes  due  November  1st,  if  unpaid,  are 
delinquent  December  10th  at  5  p.m.,  and  thereafter 
a  delinquent  penalty  of  6  percent  attaches  to  them." 

Section  2617  reveals  no  language  that  would  justify  the 
Board  of  Supervisors  in  relieving  a  taxpayer  from  such  a  situa- 
tion as  here  existed.  Absent  statutory  aut:horization  the  Board 
is  powerless  to  relieve  delinquent  taxpayers  from  penalties 
incurred  by  violations  of  statutes  providing  therefor.   (Camden 
Fire  Ins.  Assn.  v.  Johnson.  42  C.A.2d  528.) 

In  this  connection  the  court  in  the  course  of  its  opinion 
in  the  aforementioned  case  stated: 

"...  while  tax  laws  are  to  be  construed  most 
strictly  against  the  government  and  most  favorable 
to  the  taxpayer,  '.  .  .  it  is  equally  well  settled 
that  where  taxes  including  interest  and  penalties 
are  clearly  imposed  by  law,  he  who  v/ould  claim  an 
exemption  or  relief  from  them,  vjhen  so  legally 
imposed,  must  point  to  clear  and  unmistakable  vjar- 
rant  of  law  to  support  his  claim;  he  is  entitled 
to  no  special  privilege  over  the  other  taxpayers 
which  is  not  clearly  and  definitely  established  by 
law.'"   (Camden  v.  Fire  Ins.  Asgn.  v.  Johnson,  supra, 
at  p.  5297) 

The  Camden  case  is  not  substantially  different  from  the 
instant  case  and  the  court  further  went  on  to  state: 

"'This  is  an  action  to  recover  a  sum  assessed 
for  delinquency  in  the  payment  of  a  tax  ...   It 
is  admitted  that  the  tax  V7as  not  paid  upon  the  date 
required  by  law,  but  the  pleadings  show  that  the 
short  delay  in  its  payment  was  the  result  of  a  mis- 
take innocently  made  and  which  in  purely  personal 
relations  an  honest  man  would  be  prompt  to  relieve 
against  and  forgive.   But  the  statute  fixes  the 
date  of  payment  and  states  the  exact  amount  and 
nature  of  the  penalty  ...  in  such  a  case  the  law 
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is  the  measure  of  the  rights  of  all  parties 
involved,  the  state  and  the  taxpayer.  .  .  .  the 
penalty  provided  by  the  statute,  upon  its 
becoming  operative,  became  a  part  of  the  tax 
and  thereupon  commanded  all  of  the  support  given 
to  a  tax  regularly  levied  for  the  support  of 
government.  .  .  ,'"   (Camden  Fire  Ins.  Assn.  v» 
Johnson y  supra,  at  p.  530,) 

You  are  accordingly  advised  that  the  position  of  the  Tax 
Collector's  attorney  is  essentially  correct  and  that  the  tax- 
payer is  not  entitled  to  an  abatement  of  the  penalty  imposed 
pursuant  to  Revenue  and  Taxation  Code  Section  2617, 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


,  yA  fii 


nRl 
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DOCUMENTS  DEPT. 

SAM    F.cANCISCO 
PUBLIC   LIBRARY 

Mr,  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Sxibject:  Sex  Discrimination  in  Employment 

Dear  Mr.  Orsi: 

This  refers  to  your  letter  wherein  you  reqiiest  an  opinion 
regarding  the  authority  of  the  Civil  Ser-zice  Commission  to  limit 
examinations  or  certifications  to  a  candidate  or  eligible  of  a 
particular  sex  and  the  authority  of  appointing  officers  to 
specify  the  sex  of  an  employee  pursijant  to  Charter  Section  8.329 
in  conjunction  with  Section  2  of  Civil  Service  Rule  20. 

Section  8.329  of  the  Charter  provides  in  part  as  follows: 

"Whenever  a  position  controlled  by  the  civil 
service  provlsioiis  of  this  charter  is  to  be  filled, 
the  appointing  officer  shall  make  a  requisition  to 
the  civil  service  commission  for  a  person  to  fill 
it.  Thereupon,  the  commission  shall  certify  to  the 
appointing  officer,  the  name  and  address  of  the 
person  standing  highest  on  the  list  of  eligibles 
for  such  position.   In  case  the  position  is  promo- 
tive ,  the  commission  shall  certify  the  name  of  the 
person  standing  highest  on  such  lis to   In  making 
such  certification,  sex  shall  be  disregarded  except 
when  a  statute ^  a  rule  of  the  commission  or  the 
appointing  officer  specifies  sex." 

Section  2  of  Rule  20  of  the  Civil  Service  Commission  pro- 
vides as  follows: 

"In  all  cases  where  an  appointing  officer  con- 
siders that  a  vacancy  in  a  civil  service  position 
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should  be  filled  by  an  eligible  of  a  particular 
sex,  he  shall  so  advise  the  Civil  Service  Commis- 
sion at  the  time  of  his  request,  specifying  in 
detail  the  factual  basis  for  his  request, 

"After  consideration  of  the  matter,  the  Civil 
Service  Commission  may  refer  the  matter  back  to 
the  appointing  officer  with  its  comments  for  his 
further  consideration.  Should  the  appointing 
officer,  after  further  consideration,  again  request 
that  such  civil  seirvice  position  be  filled  by  an 
eligible  of  a  particular  sex,  such  determination 
will  be  final  except  so  far  as  anyone  may  seek 
review  in  the  courts." 

Formerly  Title  VII  of  the  1964  Federal  Civil  Rights  Act 
specifically  excluded  "a  state  or  political  subdivision  thereof" 
from  coverage  tinder  the  Act.   (42  U.S. C.  §2000©- (b)  (1)  .)   (See 

Schattman  y.  Texas  Employment  Commission «  5th  Cir.,  1972,  

F.2d    "T,     The  Act' which  was  amended  "in  March  1972  (§14,  Equal 
Employment  Opportunity  Act  of  1972)  is  effective  immediately  and 
inclxides  states  and  political  subdivisions  thereof  (§701,  Civil 
Rights  Act  of  1964,  as  amended).  Decisions  construing  the  Act 
concerning  exclusion  of  women  from  specific  positions  are  now 
directly  in  point  relative  to  the  authority  of  appointing  offi- 
cer and  Civil  Service  Commission, 

Title  VII  of  Civil  Rights  Act  of  1964  limits  the  ability 
of  an  employer  to  discriminate  between  the  sexes  in  hiring  to 
whether  sex  ...  is  a  bona  fide  occupational  qualification 
necessary  to  the  normal  operation  of  that  particular  bxisiness  or 
enterprise,  .  .  ."  [42  U.S.C.A.  §2000e-2(e)l .  The  ability  of  an 
employer  to  discriminate  against  women  in  hiring  pursuant  to  the 
"bona  fide  occupational  qualification"  standard  of  the  1964  Civil 
Rights  Act  has  been  construed  in  the  decision  in  Weeks  v.  Southern 
Bell  Telephone  &  Telegraph  Company  (1969)  408  F.2d  228,  235, 
wherein  the  Court  stated: 

",  .  .We  conclude  that  the  principle  of 
nondiscrimination  requires  that  we  hold  that  in 
order  to  rely  on  the  bona  fide  occupational 
qualification  exception  an  employer  has  the  burden 
of  proving  that  he  had  reasonable  cause  to  believe, 
that  is,  a  factual  basis  for  believing,  that  all 
or  substantially  all  women  would  be  unable  to 
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perform  safely  and  efficiently  the  duties  of 
the  job  involved," 

The  California  Supreme  Court  in  Sail'er  Inn^  ^?*^»  v» 
Kirby  (May  27,  1971)  5  C.3d  1,  struck  down  Section  25656  of  the 
Business  and  Professions  Code,  which  prohibited  women  from 
tending  bar,  on  grounds  that  the  code  section  violated  Article 
XX,  Section  18  of  the  California  Constitution  (declaring  that 
a  person  may  not  be  disqualified  because  of  sex  from  entering 
or  pursuing  a  lavjful  business ,  vocation  or  profession)  ,  vio- 
lated the  Equal  Protection  claiases  of  the  Constitutions  of  the 
United  States  and  California,  and  conflicted  v/ith  the  Federal 
Civil  Rights  Act  of  1964. 

In  considering  the  "bona  fide  occupational  qualification" 
standard  of  the  Federal  Civil  Rights  Act  in  conjunction  with  the 
decision  in  Weeks  v.  Southern  Bell  Telephone  and  Telegraph  Company. 
supra .  the  Court  stated: 

"Section  2000e-2(a)  mai<es  it  unlawful  to 
hire  or  to  'liait,  segregate,  or  classify' 
employees  in  eny  way  V7hich  would  tend  to  deprive 
an  employee  of  employment  opportunities  on  the 
basis  of  sex.   Section  20006-2 (e)  permits  an 
exception  only  where  there  is  a  'bona  fide  occu- 
pational qualification  reasonably  necessary  to 
the  normal  operation  of  that  particular  business 
or  enterprise ,  .  .  , * 

"In  determining  whether  prohibiting  women 
from  tending  bar  fall  within  the  bona  fide  occu- 
pational qualification  exception  to  the  federal 
statute,  we  are  necessarily  influenced  by  the 
guidelines  promulgated  by  the  Equal  Employment 
Opportunity  Coiiimission.    (29  C.F.R.  §1604.1.) 
These  guidelines,  which  are  entitled  to  'great 
deference'  (Udall  v.  Tallman  (1965)  380  UoS.  1, 
16  [13  L.Ed, 2d  616,  625,  85  S.Ct.  792]),  state 
that  'assumptions  of  the  comparative  employment 
characteristics'  of  women  in  general  (29  C.F.R, 
§1604. 1(a) (l)(i)  and  'stereotyped  characteriza- 
tions' of  the  sexes  (29  C.F.R.  §1604. 1(a) (1) (ii) 
do  not  warrant  the  application  of  the  bona  fide 
occupational  qualification  exception.  Thus, 
under  the  guidelines  only  an  individual  inquiry 
into  a  particular  woman  applicant's  qualifica- 
tions, or,  at  most,  a  clearly  justifiable  general 
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classification  with  respect  to  a  particular  job 
category  meets  the  requirements  of  section 
2000e-2. 

*  *  * 

"Courts,  following  the  guidelines,  have 
invalidated  v/eight- lifting  restrictions  for 
women  (Bowe  v,  Colgate  Palmoliva  Company  (7th 
Cir.  1969)  416  F.2d  711;  Richards  v,  Griffith 
Rubber  Mills,  supra,  300  F.  Supp.  388;  Rosen- 
feld  v.  Southern  Pacific  Company,  supra,  293 
F.Supp.  1219),  hours  limitations  (Caterpillar 
Tractor  Co.  v.  Grabiec  (S.D.  111.  1970)  317  F. 
Supp,  1304)  and  exclusionary  job  categories 
(Weeks  v,  Southeim  Bell  Telephone  &  Telegraph 
Company,  supra,  408  F.2d  228  (switchman); 
McCrimmon  v.  Daley  (E.D.Ill.  1970)  2  F.E.P, 
Cases  971  (barmaid  ordinance).).  .  ." 

The  decision  in  Sail'er  Inn.  Inc.  v.  Kirby.  supra,  holds 
that  women  cannot  be  prevented  from  applying  for  nor  be  dis- 
criminated  against  in  jobs  which  require  working  overtime  or 
jobs  which  present  safety  hazards  or  adverse  working  conditions 
by  virtue  of  Article  XX,  Section  18  of  the  California  Constitu- 
tion and  the  Eqtial  Protection  Clauses  of  the  Constitutions  of 
California  and  the  United  States.  See  also  Reed  v.  Reed  (1971) 
U.S. ,  30  L.Ed, 2d  225. 

You  ask  specifically  whether  a  job  restriction  to  men 
only  where  lifting  of  weights  is  required  is  a  valid  limitation. 
With  respect  to  jobs  which  traditionally  have  been  reserved  for 
men  because  of  weight  lifting  requirements  the  Ninth  Circuit 
Court  of  Appeals  in  RosenfeXd  v>  Southern  Pacific  Company  (June 
1,  1971)  444  F,2d  12T9  upheld  the  U.Sa  District  Court's  decision 
that  Section  1251  of  the  California  Labor  Code,  which  limits 
lifting  of  weight  by  woaen  to  50  pounds,  and  California  Indus- 
trial Welfare  Commission  Order  No.  9-63,  vrhich  limits  lifting  of 
weights  by  women  to  25  pounds,  are  violative  of  Title  VII  of  the 
1964  Civil  Rights  Act. 

You  are  advised  that  in  my  opinion  Section  2  of  Rule  20 
of  the  Civil  Service  Commission  is  a  valid  rule.  But  the 
appointing  officer  cannot  specify  a  particular  sex  for  a  posi- 
tion unless  the  details  which  form  the  factual  basis  for  his 
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request  meet  the  standards  set  forth  above.  The  Civil  Service 
Commission  must  be  satisfied  that  the  request  meets  these 
standards  or  it  must  refer  the  request  back  to  the  appointing 
officer  with  its  comments  for  further  consideration  by  the 
appointing  officer. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


oiij 
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Documh:nts  dept. 
SAN  r,\.\r-;cj3co 

PUBLIC   LIE^RARY 

Mr,  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Files  No.  224-72-1  and  224-72-2; 

Proposed  Ordinances  Amending  Section  148, 
Public  Works  Code  to  Change  Operative 
Date  of  Sewer  Service  Charge  from 
September  1,  1971,  to  November  14,  1971, 
or  January  26,  1972 

Dear  Mr.  Dolan: 

Your  office  has  submitted  two  ordinances  prepared  by 
the  Controller  to  this  office  for  approval  as  to  form.  One 
ordinance  (File  No.  224-72-1)  amends  Section  148  of  the  Public 
Works  Code  to  change  the  operative  date  set  forth  therein  from 
September  1^  1971,  to  November  14,  1971,  and  the  second  ordinance 
(File  No.  224-72-2)  amends  said  section  to  change  said  operative 
date  from  September  1,  1971,  to  vTanuary  26,  1972. 

Section  148  was  added  to  the  Public  Works  Code  on  August 
24,  1971,  as  a  part  of  the  Sewer  Service  Charge  Ordinance. 
(Ord,  No.  212-71,  adopted  August  23,  1971;  approved  August  24, 
1971;  Publ3.c  Works  Code,  §§  141-148.)  Section  144  of  the  Public 
Works  Code  provides  that  said  sewer  service  charge  shall  be  col- 
lected by  the  Water  Department  at  the  same  time  and  along  with 
the  collection  of  charges  for  water  in  accordance  with  the  regu- 
lar billing  practices  of  the  VJater  Department;  that  the  collec- 
tion of  said  charge  from  each  user  shall  commence  with  the 
beginning  of  the  first  regular  billing  period  applicable  to  said 
user  which  starts  on  or  after  the  operative  date  of  the  sewer 
service  charge  ordinance;  i.e.,  September  1,  1971;  that  the  sewer 
service  charge  shall  be  ceemed  to  be  a  debt  owed  to  the  City;  and 
that  any  sewer  service  charge  not  remitted  to  the  Water  Department 
by  a  user  on  or  before  the  due  date  shall  become  delinquent  and 
shall  result  in  interest  and  penalties  on  the  user. 
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On  September  25,  1971,  before  any  charges  imposed  by 
Ordinance  No,  212-71  were  billed  or  collected  by  the  Water 
Department,  the  Federal  Government  advised  the  City  and  County 
that  the  imposition  or  collection  of  said  charge  would  be  a 
violation  of  the  provisions  of  the  Economic  Stabilization  Act 
of  1970,  as  amended,  and  Executive  Order  No,  11615  (the  wage- 
price  freeze) ,  The  City  and  County  thereupon  suspended  opera- 
tion of  the  provisions  of  the  ordinance  and  on  October  1,  1971, 
filed  suit  in  the  U.S.  District  Court  for  judgment  declaring 
that  Executive  Order  No.  11615  does  not  apply  to  the  San  Fran- 
cisco sewer  service  charge  or  that  if  it  does  apply,  it  is 
invalid.  On  December  16,  1971,  the  City  and  County  filed  an 
application  with  the  Price  Commission,  Washington,  D.C,  for 
permission  to  proceed  with  imposition  and  collection  of  the 
sewer  service  charge  as  authorized  by  Ordinance  No.  212-71.  On 
January  26,  1972,  while  action  on  said  application  was  still 
pending  before  the  Price  Commission,  the  Cost  of  Living  Council 
exempted  all  local  governmental  sewer  service  charges  from  com- 
pliance with  the  stabilization  program,  and  on  March  16,  1972, 
the  Price  Commission  ordered  that  the  City  and  County  be  permit- 
ted to  initiate  a  sewer  service  charge  as  of  November  14,  1971. 

At  the  present  time  the  Water  Department  is  billing  and 
collecting  a  sewer  service  charge  from  each  user  commencing  with 
the  beginning  of  the  first  regular  billing  period  applicable  to 
each  such  user  which  starts  on  or  after  January  26,  1972,  the 
date  the  Cost  of  Living  Council  exempted  such  charges  from  com- 
pliance with  the  stabilization  program.  No  action  has  been  taken 
with  respect  to  billing  and  collection  of  sewer  service  charges 
for  any  period  prior  to  January  26,  1972, 

In  the  event  the  Board  of  Supervisors  were  to  enact  the 
proposed  ordinance  changing  the  operative  date  of  the  sewer 
service  charge  from  September  1,  1971,  to  January  26,  1972  (File 
No.  224-72-2)  the  liability  of  any  user  for  payment  for  sewer 
services  furnished  after  September  1,  1971,  and  prior  to  January 
26,  1972,  would  be  remitted.  If  the  Board  of  Supervisors  were 
to  enact  the  proposed  ordinance  changing  said  operative  date  to 
November  14,  1971,  the  liability  of  any  user  for  payment  for 
sewer  services  furnished  after  September  1,  1971,  and  prior  to 
November  14,  1971,  would  be  remitted.  In  any  event,  enactment 
of  either  ordinance  as  submitted  to  this  office  would  result  in 
the  remission  of  a  debt  due  and  owing  to  the  City  and  County 
piarsuant  to  the  provisions  of  a  duly  enacted  ordinance  and  would, 
in  my  opinion,  raise  a  serious  question  as  to  the  validity  of  the 
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ordinance  fLos  Angeles  Coimtv  v.  Jessup^  11  Cal,2d  273;  People  v. 
Schmidt.  48  eaUApp.2d-»5)/'  ' ^ 

In  the  Jessup  case,  supra .  from  1935  until  September  1, 
1937,  a  statutory  lien  was  accorded  to  the  counties  as  security 
for  reimbursement  to  them  for  aid  granted  under  the  Old  Age 
Security  Act  of  1929,  but  on  September  1,  1937,  by  legislative 
edict  all  such  liens  and  mortgages  were  released  and  the  counties 
authorized  and  directed  to  execute  and  record  appropriate  instru- 
ments of  release,  whether  or  not  the  property  continued  to  be 
owned  by  the  person  who  received  the  aid  and  whose  property  had 
been  subject  to  the  lien  as  security  for  reiod>\irsement •  The 
Supreme  Court  held  that  to  release  the  lien  upon  properties  of 
persons  who  were  never  entitled  to  aid,  such  as  heirs  or  grantees 
of  the  recipient  of  the  aid,  constituted  a  gift  to  them  of  "public 
money  or  thing  of  value"  in  violation  of  Section  31  of  Article  IV 
of  the  Constitution,   (Now  §  25  of  Art.  XIII.) 

In  the  Schmidt  case,  supra,  the  Alcoholic  Beverage  Control 
Act  of  1935  required  the  payment  of  a  license  fee  by  beer 
impoxrters.  Shortly  after  the  Act  became  effective  the  U.S.  Dis- 
trict Court  enjoined  the  collection  of  such  license  fees.  On 
appeal  the  U.S.  Supreme  Coxirt  reversed  the  judgment  of  the  Dis- 
trict Court.  Demand  was  thereupon  made  upon  the  defendant  to  pay 
the  fees  due  under  the  Act  and  upon  his  refusal  to  pay  action  was 
instituted  to  collect  said  fees.  The  Court  held  said  action  was 
proper  upon  the  obligation  implied  in  law  by  the  provisions  of 
the  Act,  One  of  the  defenses  raised  by  defendant  was  that  any 
right  to  collect  said  license  fees  was  lost  by  virtue  of  the 
repeal  in  1937  of  the  provisions  of  the  Act  imposing  license  fees 
upon  beer  importers.  In  rejecting  this  defense,  the  Court  stated 
as  follows: 

"...  In  effect,  this  amounts  to  a  contention 
that  the  legislature  had  the  power,  by  repealing 
said  provisions  in  1937,  to  surrender,  without  con- 
sideration, a  right  which  had  theretofore  vested  in 
the  State.  Ue  find  no  merit  in  this  contention  as 
the  legislature  may  not,  under  the  guise  of  a  repeal, 
violate  Section  31  of  Article  IV  of  the  Constitu- 
tion. .  .  ."   (48  Cal.App.2d  255,  259.) 

However,  it  is  a  we 11 -recognized  rule  of  law  that  the 
remission  of  a  debt  or  the  expenditure  of  money  by  a  governmental 
entity  in  furtherance  of  a  public  purpose  does  not  constitute  a 
gift  of  pxiblic  fxmds,  (County  of  San  Bernardino  v.  Wav^  18  Cal,2d 
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647;  Cotmty  of  Alameda  v.  Janr.sen,  16  Cal.2d  276;  San  Francisco 
V,  CoTTins^  216  Cal.  187)  and  the  determination  of  what  consti- 
tutes  a  public  pvirpose  is  primarily  a  matter  for  legislative 
discretion,  which  will  not  be  disturbed  by  the  courts  so  long 
as  it  has  a  reasonable  basis.   (County  of  Alameda  v.  Jans sen. 
supra :  People  v.  Standard  Ace,  InSo  Co..  42  Cal.App.2d  409.) 

You  are  accordingly  advised  that  if  the  Board  of  Super- 
visors find,  after  hearing  and  consideration  of  all  the  facts 
relating  to  the  proposed  ordinances  advancing  the  operative  date 
of  the  sewer  service  charge  ordinance,  that  such  action  would 
promote  a  public  purpose,  it  is  my  opinion  that  either  of  such 
ordinances  may  be  validly  enacted. 

Very  truly  yours. 


THO^SlS  M.    O'CONNOR 
City  Attorney 


•/.' 
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April  11,  1972 

bOCUMENTS  DEPT. 
SAN  FP.ANCISCO 
PUELiC   LIBRARY 

Board  of  Permit  Appeals 

252  City  Hall 

San  Francisco,  California  94102 

Attention  of  Mr.  Philip  J.  Siggins 
Executive  Director 

Subject:  Jurisdiction  of  Board  of  Peirmit  Appeals 
to  Hear  Protests  to  Issuance  of  New 
Taxicab  Permits 

Gentlemen: 

On  December  16,  1968,  the  Police  Commission  rendered  its 
decision  granting  110  certificates  of  public  convenience  and 
necessity  for  the  operation  of  taxicabs  to  90  persons.  This 
decision  granting  certificates  of  public  convenience  and  neces- 
sity was  appealed  to  the  Board  of  Permit  Appeals,  together  with 
numerous  other  appeals  by  applicants  who  were  denied  such  certi- 
ficates. After  hearing,  the  Board  of  Permit  Appeals  concurred 
in  the  decision  of  the  Police  Coiranission  both  in  the  issuance  of 
110  certificates  and  the  denial  of  the  other  applicants.  The 
hearing  of  the  Board  was  on  the  issue  of  public  convenience  and 
necessity  only. 

Thereafter,  the  protestants  to  the  issuance  of  certifi- 
cates of  public  convenience  and  necessity  filed  suit  in  Superior 
Court  to  annul  the  decision  of  the  Board  of  Permit  Appeals  and 
were  denied  relief.  The  decision  of  the  Superior  Court  was 
affirmed  on  appeal  in  Luxor  Cab  v.  Cahill,  21  Cal.App.3d  551, 
which  decision  is  now  final. 

While  the  litigation  was  proceeding,  the  Police  Commission 
permitted  those  persons  who  wished  to  operate  taxicabs  during  the 
pendency  of  the  litigation  to  do  so.  Those  persons  holding  60 
certificates  of  public  convenience  and  necessity  indicated  they 
wished  to  operate  taxicabs.  Pursuant  to  Section  1078  of  the 
Police  Code  the  Police  Commission  required  compliance  with  other 
provisions  of  the  Municipal  Code  and  thereupon  permits  were 
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issued  to  the  holders  of  certificates  of  public  convenience  and 
necessity  by  the  Police  Department.  The  issuance  of  the  permits 
by  the  Police  Department  was  also  appealed  to  the  Board  of 
Permit  Appeals,  which  denied  such  appeals* 

Now  that  the  litigation  has  terminated,  the  remaining  50 
holders  of  certificates  of  public  convenience  and  necessity  are 
proceeding  to  obtain  their  permits  from  the  Police  Department. 
Some  have  been  issued  and  again  there  are  appeals  to  the  Board 
of  Permit  Appeals  against  those  issued. 

Now,  through  your  Executive  Director,  Philip  J.  Siggins, 
in  light  of  the  decision  in  the  Luxor  Gab  Co,  case,  supra .  you 
have  asked  for  my  opinion  in  regard  to  the  following  questions: 

1«  Assuming  the  timely  and  proper  filing  of  a  protest 
appeal,  does  the  Board  of  Permit  Appeals  have  jurisdiction  to 
consider  said  appeal? 

Yes.  Under  Section  1078  of  the  Police  Code,  after  the 
Police  Commission  issues  a  certificate  of  public  convenience  and 
necessity  the  Police  Department  is  to  issue  a  license  or  permit 
for  the  operation  of  the  taxicab.  Additionally,  Section  1.10  of 
Part  III  of  the  Municipal  Code  provides  that  the  Police  Depart- 
ment is  the  department  to  issue  permits  for  the  operation  of 
vehicles  for  hire. 

Therefore,  as  it  would  appear  that  the  appeals  presently 
before  your  Board  are  from  the  issuance  of  the  permits  for  the 
operation  of  motor  vehicles  for  hire,  there  would  be  jurisdic- 
tion under  Charter  §  3.651  (formerly  §  39)  to  hear  the  appeals. 

2.  If  jurisdiction  lies,  can  the  issue  of  public  con- 
venience and  necessity  be  determined  at  this  time? 

No.  The  Board  of  Permit  Appeals  had  already  heard  this 
issue  and  made  a  determination  in  the  prior  appeal  on  the  issu- 
ance of  the  110  certificates  of  public  convenience  and  necessity. 
That  determination  on  that  sole  issue  was  litigated  by  the 
appellants  in  Luxor  Cab  Co.  v.  Cahill.  supra,  in  which  the 
appellate  court  found  that  the  Board  proceeded  properly  and  that 
the  Board's  decision  on  the  question  of  public  convenience  and 
necessity  was  supported  by  substantial  evidence. 

As  the  decision  of  the  Board  on  the  issue  of  public 
convenience  and  necessity  has  been  upheld  by  the  courts  and  the 
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appellate  court's  opinion  is  now  final,  the  Board  may  not  reopen 
the  issue  on  an  appeal  protesting  the  issuance  of  permits  by  the 
Police  Department, 

3.  If  yes,  is  it  the  public  convenience  and  necessity  of 
1968  or  1972? 

As  Question  No,  2  was  answered  in  the  negative,  no  answer 
is  necessary  here, 

4,  If  the  appellate  decision  regarding  public  convenience 
and  necessity  is  final,  what  consideration  can  be  given  to  other 
conditions  required  before  the  granting  of  a  permit  for  the  oper- 
ation of  a  taxicab,  or  were  the  conditions  also  considered  by  the 
court  and  final? 

As  has  been  indicated  above,  the  appellate  decision  con- 
sidered and  decided  essentially  only  the  issue  of  public  con- 
venience and  necessity  and  on  the  present  appeal  before  the  Board 
other  matters  subsequent  to  the  decisions  on  that  issue  could  be 
considered. 

Under  Section  1078  of  the  Police  Code,  the  permittee  must 
meet  all  of  the  applicable  provisions  of  the  Municipal  Code  and 
the  rules  and  regulations  adopted  by  the  Board  of  Supervisors 
and  the  Police  Commission  for  the  operation  of  taxicabs.  There- 
fore, on  the  present  appeal  the  Board  of  Permit  Appeals  could 
consider,  for  example,  the  question  of  adequate  insurance  to  meet 
the  requirements  of  Section  1080-1080,2  of  the  Police  Code,  or 
the  protest  of  a  distinctive  color  assignment  as  being  too  simi- 
lar to  an  existing  one  so  as  to  confuse  the  piiblic  as  to  the 
operation  thereof. 


You  are  so  advised. 


Very  truly  yours. 


THOt^^  M.  O'CONNOR 
City  Attorney 
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ISOCUMENTS  DEPT. 

SAN    F;-:;NCiSCO 
PUBLIC   LIBRARY 


^fr,  Wallace  Wortman 

Director  of  Property 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:  Dedication  of  Easement  for  State  Highway 
Purposes -"Dead  from  Buri  Buri  Homes  to 
City- -No  Present  Intention  to  Dedicate 

Dear  ^fr.  Wortman: 

As  requested  I  have  reviewed  the  original  deed  from  Buri 
Binri  Homes,  Inc.  to  the  City,  recorded  February  24,  1949,  in 
volume  1627  at  page  228,  Official  Records  of  San  Mateo  County. 

Although  the  document  grants  fee  title  to  deed  Parcel  1, 
consisting  of  a  54'  wide  strip  of  the  then  existing  westerly  El 
Camino  Real  frontage,  the  conveyance  was  made  subject  to  two 
very  significant  reseirvations : 

1,  The  grantor  reserved  the  right  to  make  use  of 
the  lands  i:ot  inconsistent  v^Lth  the  use  thereof 
by  the  City  for  water  pipe  lines,  provided  that 
no  structures  may  be  placed  thereon  without 
City's  consent, 

2,  The  grantor  reserved  the  right  to  construct  and 
maintain  over,  across,  and  along  said  parcel  of 
land,  fences,  roads,  streets,  sewers,  etc.,  pro- 
vided that  (a)  the  location  and  grades  of  such 
improvements  must  first  be  approved  by  the  City's 
Public  Utilities  Comiiiissionj  (b)  the  use  by 
grantor  must  not  interfere  with,  damage  or  en- 
danger City's  pipe  lines,  and  (c)  the  ground  sur- 
face of  all  fills  must  not  exceed  5  feet  above 
the  tops  of  City's  pipes. 

The  conveyance  was  also  made  subject  to  the  con- 
dition that  said  Parcel  1  "is  to  be  ultimately 
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used  primarily  by  the  general  public  for  highway 
and/or  automobile  parking  purposes"  and  that  City 
is  prohibited  from  erecting  any  structures  pro- 
jecting above  the  surface  of  said  land. 

By  virtue  of  the  aforesaid  reservations  and  conditions, 
it  is  clear  that  the  City  acquired  virtually  no  surface  rights 
whatsoever  in  Parcel  1,  it  being  clear  that  the  grantor  reserved 
to  itself  the  right  to  use  the  surface  for  any  purpose  so  long 
as  said  use  was  not  inconsistent  with  the  use  of  the  subsurface 
thereof  for  water  pipe  lines,  provided,  however,  that  no  struc- 
ttires  could  be  placed  on  the  property  without  the  City's  consent. 
In  other  words,  by  said  conveyance  the  City  acquired  a  fee  bur- 
dened with  a  surface  easiment  in  favor  of  the  grantor. 

However,  there  is  no  language  in  the  deed  expressing  a 
present  intention  to  dedicate  Parcel  1  to  the  general  public  for 
highway  purposes.  At  best,  the  language  in  condition  No.  3,  to 
wit:  "It  is  understood  that  said  Parcel  1  is  to  be  ultimately 
used  primarily  by  the  gsneral  public  for  highway  and/or  automobile 
parking  purposes,"  expresses  merely  an  ijitention  that  at  some 
undeteraiined  time  in  the  future  the  surface  of  the  land  may  be 
surrendered  to  ths  public  use  for  highway  purposes.  Said  language 
is  not  sufficient  to  constitute  an  offer  of  dedication.  To  have 
that  effect  there  must  be  a  present  offer,  not  merely  a  general 
intention  that  at  some  time  in  the  future,  the  land  shall  be  sur- 
rendered for  public  use  (Cerf  v.  Pfleging,  94  Cal.  131,  135). 

However,  since  the  grcntor  did  reserve  the  right  to  use  the 
surface  of  Parcel  1  with  the  limitation  that  no  structures  may  be 
placed  thereon  without  the  consent  of  the  City,  the  grantor  could 
have  subsequently  conveyed  said  surface  rights  to  the  state  for 
highway  purposes.  If  such  is  the  fact,  the  state  would  have  the 
right  to  use  Parcel  1  for  highway  purposes,  provided  the  City 
first  consented  to  the  placement  of  any  structures,  including  pave- 
ment thereon,  and  if  the  state  desires  to  dispense  with  the  require- 
ment of  City  s  consent  it  can  do  so  only  by  acquiring  an  unres- 
tricted easement  for  that  purpose,  either  by  proper  conyeyance  from 
the  City  or  by  eminent  domain  proceedings  against  the  City. 

In  conclusion,  you  are  advised  that,  in  the  absence  of  the 
acquisition  of  City's  limited  interest  in  the  surface  rights  of 
Parcel  1,  either  by  deed  or  Judgment  in  Condemnation,  the  state 
has  no  right  to  place  and  maintain  structures  such  as  pavement 
thereon  without  City's  consent. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-29 


April  20,  1972 


Documents  dept. 

SAN    F."iAi.!C;SCO 
PUBLIC    LI3R/tRY 

Honorable  Dianne  Feinstein 

Board  of  Supervisors 

235  City  Kail 

San  Francisco,  California  94102 

Subject:  Reduced  Rate  Municipal  Railway 
Tokens  for  Off-Peak  Riders 

Dear  Supervisor  Feinstein: 

By  letter  of  April  12  you  ask  whether  it  would  be  legal 
to  provide  "reduced  rate  Municipal  Railvray  tokens  to  off-peak 
riders,"  Secondly,  you  ask  "if  it  is  possible  to  provide  tokens 
in  downtown  retail  establishments." 

The  answer  to  each  of  your  two  questions  is  in  the  affirm- 
ative. 

Subject  to  all  of  the  procedural  requirements  of  Charter 
Section  3.598,  the  Public  Utilities  Coaimission  has  the  legal 
authority  to  rix  Municir)al  Railway  fares  "&t  varying  scales  for 
different  classes  of  service  or  con3iaii5CC3."  Thereafter,  pursuant 
to  the  provisions  of  said  Section  3,593.  the  fare  revision  would 
be  submitted  to  the  Board  of  Supervisors  for  the  performance  of 
its  role  in  the  charter  process. 

Secondly,  under  the  managerial  power  reposed  in  the  Public 
Utilities  Commission  by  Charter  Section  3.591,  that  commission 
could  permissibly  determine  that  a  token  system,  with  sales  out- 
lets in  downtown  retail  cstablishznents,  would  ba  employed  in 
executing  a  plan  for  riding  at  I'educed  fares  during  off-peak  hours 
Of  course,  this  as.sumes  the  willingness  of  the  downtown  retail 
establisbjnents  to  participate  in  such  a  program,  under  whatever 
conditions  might  be  proposed  by  the  Public  Utilities  Commission. 

Obviously,  the  foregoing  advice  speaks  only  to  the  legal 
issues  tendered  by  you,  and  does  not  purport  to  express  views 
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upon  the  policy  issues  suggested  by  your  inquiries. 

Should  you  desire  further  assistance  regarding  these 
matters,  please  call  upon  us. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No,   72-30 


,  BOCUM^NTS  DCPT. 

April  28,    1972  san  f.;ancisco 

PUBLIC   LIBRARY 


Honorable  Roger  Boas 

Board  o£  Supexrvisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Inclusion  of  Adult  and  Juvenile  Probation 
Officers  in  Retirement  Benefits  Applicable 
to  Members  of  the  Police  Department 

Dear  Supeirvisor  Boas: 

This  is  in  response  to  your  letter  dated  April  25,  1972, 
requesting  my  advice  as  to  the  legal  steps  necessary  to  place 
Adult  and  Juvenile  Probation  Officers  in  the  same  retirement 
system  as  members  of  the  San  Francisco  Police  Department. 

The  San  Francisco  City  and  County  Employees'  Retirement 
Syst&n  is  composed  of  three  general  n»mbership  categories;  viz., 
(1)  members  of  the  Police  Department,  (2)  members  of  the  Fire 
Department,  and  (3)  "miscellaneous";  that  is,  all  those  menders 
of  the  Retirement  System  who  are  not  members  of  the  Police  or 
Fire  Departments.  The  benefit  program  available  to  each  of  these 
membership  categories  is  set  forth  in  the  Charter,  Under  present 
Charter  provisions.  Adult  and  Juvenile  Probation  Officers  fall 
within  the  category  of  "miscellaneous"  members  of  the  Retirement 
System, 

In  order  to  make  available  to  Adult  and  Juvenile  Proba- 
tion Officers  the  retirement  program  presently  provided  for  mem- 
bers of  the  Police  Department,  it  would  be  necessary  that  an 
appropriate  Charter  amendment  be  adopted. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 


'  ^Kftc 
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e&CUMENTS  D€PT. 

SAN    F."ANC!£CO 
PUDLIC    LIDrtARY 


Mr.  Alfred  Goldberg,  Superintendent 

Bureau  of  Buiidjji^  Inspection 

Departncint  of  PubXic  VJorks 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:  Disposition  of  Refundable  Deposits  and  Fees 

for  Plans  and  Specifications  in  FACE  Projects 

Dear  Mr,  Goldberg: 

You  recently  wrote  ma  asking  what  disposition  should 
be  made  of  funds  you  are  holding  which  were  paid  to  you  as  a 
deposit  for  plans  and  specifications  by  various  contractors 
bidding  on  rehabilitation  projects  in  your  Federally  Assisted 
Code  Enforcement  Programo  I  understac;d  that  the  plans  and 
specifications  were  prepared  by  your  Bureau  and  copies  were 
prepared  and  given  to  contractors  vrho  asked  to  bid  on  the  vari- 
ous projects.  The  plans  and  specifications  were  given  to  the 
contractors  upon  the  condition  that  the  contractors  pay  a 
deposit  which  would  be  returned  to   the  contractors  if  the  plans 
and  specifications  ware  returned  en  or  before  a  specified  date. 

You  refer  in  your  letter  to  my  prior  opinion.  No.  69-65, 
dealing  with  the  disposition  of  unclaimed  deposits  paid  pursu- 
ant to  Section  109  of  the  Public  Works  Code  to  cover  the 
estimated  cost  of  opening  a  street  and  installing,  connecting  or 
repairing  a  side  sewer.  In  my  prior  opinion,  I  advised  you 
that  the  unclaimed  street  deposits  x^ere  to  be  disposed  of  pursu- 
ant to  provisions  of  Government  Code,  Sections  50050  through 
50053. 

The  sewer  deposits  are  collected  to  cover  the  estimated 
cost  to  the  City  of  work  to  be  performed  by  the  City  in  connec- 
tion with  installing,  repairing,  or  connecting  a  side  sewer.  Any 
portion  of  the  deposit  remaining  after  deducting  the  actual  cost 
of  the  work  done  by  the  City  can  be  reclaimed  by  the  individioal 
who  paid  the  deposit  and  such  remaining  amounts  are  the  prop)erty 
of  the  individual  who  had  paid  the  deposit.  Accordingly,  I 
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advised  that  those  funds  should  be  handled  as  money  which  is 
not  the  property  of  the  City,  pursuant  to  Government  Code  Sec- 
tions 50050  through  50053. 

Deposits  for  plans  and  specifications  are  not  the  same 
type  of  deposit  as  the  sewer  deposit.  The  sewer  deposit  is  for 
an  estimate  of  the  cost  of  work  to  be  done  in  the  future.  Any 
portion  of  the  sewer  deposit  funds  remaining  vinused  is  not  earned 
by  the  City  and  remains  the  property  of  the  depositor  although 
remaining  in  the  custody  of  the  City.  The  deposit  for  plans 
and  specifications  is  fully  earned  by  the  City  when  the  plans  are 
delivered  to  the  contractor  and  the  cont:ractor  fails  to  retxirn 
them  by  the  date  specified.  Perh-^ps  the  deposit  for  plans  and 
specifications  could  more  properly  be  called  a  "refvindable  fee." 
The  fee  charged  the  contractor  represents  the  reasonable  cost 
to  the  City  of  reproducing  the  set  of  plans  and  specifications 
given  to  the  contractor.  The  refund  is  made  to  the  contractor 
if  the  complete  set  is  returned  by  a  specified  date  because  the 
complete  set  could  be  reused. 

Plans  and  specifications  prepared  for  use  on  FACE  rehabil- 
itation projects  v7ould  fall  within  the  definition  of  "public 
records"  as  given  in  Section  6252(d)  of  the  Government  Code. 
Sections  5250  through  6260  were  enacted  in  1968  and  are  known  as 
The  California  Public  Records  Act. 

Section  6257  reads  as  follows: 

"S  6257.  Request  for  copy;  fee 

"A  request  for  a  copy  of  an  identifiable 
public  record  or  information  produced  therefrom, 
or  a  certified  copy  of  such  record,  shall  be 
accompanied  by  payment  of  a  reasonable  fee  or 
deposit  established  by  the  state  or  local  agency, 
or  the  prescribed  statutory  fee,  where  appli- 
cable." 

Assuming  there  is  no  objection  from  the  Department  of 
Housing  and  Urban  Development  who  funds  a  major  part  of  the  cost 
of  your  Federally  Assisted  Code  Enforcement  Program,  it  would 
appear  that  you  could  treat  copies  of  the  plans  and  specifications 
as  public  records  for  which  you  could  charge  a  reasonable  fee  or 
for  which  you  could  require  a  reasonable  deposit  returnable  upon 
certain  conditions. 
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Accordingly,  I  advise  you  that  you  can  make  a  reasonable 
charge  for  sets  of  plans  and  specifications  prepared  for  con- 
tractors wishing  to  bid  on  FACE  re'nabilitation  projects.  In 
addition,  you  may  provide  for  a  refund  to  the  contractor  if  the 
complete  set  is  returned  by  a  specified  date.  Finally,  any  of 
these  deposits  or  fees  now  being  held  by  you  representing 
refundable  fees  collected  for  sets  of  plans  and  specifications 
not  returned  are  the  property  of  the  City  and  are  not  subject 
to  disposition  pursioant  to  Section  50050  of  the  Government  Code, 

Very  truly  yours. 


THOmS  M.  O'CONNOR 
City  Attorney 


.*■ 
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May  1,  X972 


bOCUMCIVfTS  DCPT. 
SAN  FRANCiSCO 
PUBLIC   LiB.^ARY 

Honorable  Evelle  J,  Younger 

Attorney  General  of  California 

Department  of  Justice 

350  State  Building 

San  Francisco,  California  94102 

Attention:  Mrs.  Elizabeth  Palmer 

Subject:  Power  of  Board  of  Permit  Appeals  to 

Order  a  Permit  Issued  in  Contravention 
of  State  Law 

Dear  Mr.  Younger: 

This  is  in  response  to  your  April  27,  1972,  letter  in 
which  you  refer  to  "the  issuance  of  a  use  permit"  by  the  San 
Francisco  Board  of  Permit  Appeals  to  the  Walgr.sen  Drug  Store 
contrary  to  the  provisions  of  Sections  28821  and  28840  of  the 
Retail  Food  Production  and  Establishments  Law  added  to  the 
Health  and  Safety  Code  by  Statutes  1970,  Chapter  649. 

You  are  advised  that  the  Board  of  Permit  Appeals  does 
not  have  authority  to  issue  a  use  permit.  Its  authority  under 
the  provisions  of  Section  3.651  of  the  Charter  is  to  "concur  in 
the  action  of  the  department  authorized  to  issue  such  license 
or  permit  or,  by  the  vote  of  four  metnbers,  .  .  ,  overrule  the 
action  of  such  department  and  order  that  the  permit  or  license 
be  granted,  restored  or  refused." 

It  has  been  the  consistent  position  of  this  office  that 
the  Board  of  Permit  Appeals  is  without  power  to  order  a  permit 
issued  in  contravention  of  applicable  state  ov:  local  law  and 
that  when  stich  action  is  taken  by  the  Board,  uhe  involved 
administrative  official  is  legally  justified  in  refusing  to 
issue  the  permit  and  may  proceed  to  enforce  the  law  in  disregard 
of  the  Board's  void  order.  See  attached  opinion  of  City  Attor- 
ney, No.  4177,  dated  August  19,  1943.  Also,  92e   the  case  of 
Plum  V.  City  of  Healdsburg.  237  C.A.2d  308  which  held  that  man- 
damus  will  not  issue  m  such  case  to  compel  the  issuance  of  the 
permit  as  mandamus  does  not  lie  to  compel  performance  of  acts 
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that  are  void,  illegal,  contrary  to  piiblic  policy,  or  that  tend 
to  aid  in  an  unlawful  ptxrpose. 

If  in  the  instant  case  the  facility  in  question  was  con- 
structed after  the  effective  date  of  Chapter  649  of  the  Statutes 
of  1970  and  it  sells  food  in  packages  or  otheiwise,  it  would 
appear  that  the  pertinent  requirements  of  Sections  28821  and 
28840  of  the  Health  and  Safety  Code  would  be  applicable  and 
neither  the  Board  of  Permit  Appeals  nor  the  Department  of  Ptiblic 
Health  would  have  power  or  authority  to  waive  these  requirements. 
However,  I  would  not  be  in  a  position  to  render  an  opinion  on 
the  factual  and  evidentiary  matter  presented  before  the  Board 
of  Permit  Appeals  unless  I  were  furnished  with  a  transcript  of 
the  proceedings  conducted  by  the  Board. 

Very  truly  yours. 


moms   M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.    72-33 


May  5,    1972  DocuMfrNxs  dept. 

SAN  F.'tANCISCO 
PUBLIC    LIBRARY 


Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Legality  of  Transfer  of  Acciinulated 

Overt irce  from  One  Employee  to  Another 

Dear  Chief  Scott: 

In  response  to  your  letter  of  May  1,  1972.  requesting  my 
opinion  as  to  the  legality  of  transfer  of  accumulated  overtime 
from  one  officer  to  another,  I  submit  the  following: 

Section  8.405  of  the  San  Francisco  Charter  provides  in 
part  that: 

"Working  benefits  and  premium  pay  differen- 
tial of  any  type  shall  be  allowed  or  paid  to  mem- 
bers of  the  police  department  referred  to  herein 
only  as  otherwise  provided  by  thia  charter," 

Section  8.451  of  the  Charter  establishes  the  procedures 
for  compensating  police  officers  working  overtime  and  makes  no 
provision  for  overtime  transfer  such  as  you  suggest.  Further- 
more, Section  8, 400(g)  of  the  Charter  states  in  part: 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  ttiat  covered  by  his  actual 
service;  .  ,  ," 

It  is  clear  that,  upon  the  basis  of  th3  above  quoted 
Charter  provisions,  transfer  of  overtime  credit  from  one  officer 
to  another  would  be  illegal. 

Very  truly  yours. 


THOmS  M.  O'CONNOR 
City  Attorney 
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t>OCUMKNTS  DEFT. 

SAN    F.ANCISCO 
PUBLIC   LIBRARY 


Mr,  James  F,  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Coranission 

Room  151,  City  Hall 

San  Francisco,  California  94102 

Subject:  Authority  of  Civil  Service  Commission 
to  Restore  Teinporaxry  Employees  After 
Termination  by  Department  Hesds 

Dear  Mr,  Wurm: 

This  is  in  response  to  your  recent  letter  in  which  you 
ask  for  an  opinion  on  the  authority  of  the  Civil  Service  Commis- 
sion to  adopt  a  rule  whereby  temporary  employees  who  have  been 
terminated  may  be  restored  to  the  position  from  which  they  were 
texrminated  by  action  of  the  Civil  Service  Coiamission, 

Temporary  emplcyaes  are  terminated  pursuant  to  Section 
3,501  (formerly  Section  20)  of  the  Charter" by  the  following 
language  contained  in  that  section: 

"Non-civil  service  appointments  and  any  tempor- 
ary appoi.ntinents  in  any  department  or  subdivision 
thereof,  and  all  removals  therefrom  shall  be  made 
by  the  department  head  or  bureau  head  designated  as 
the  appointing  officer  only  with  the  approval  of 
the  chief  administrative  officer  or  the  board  or 
conHaission  in  charge,  as  the  case  may  be," 

This  section  does  not  provide  for  the  approval  or  dis- 
approval of  the  termination  by  the  Civil  Service  Commission  nor 
is  there  any  appeal  to  the  Civil  Service  Commission  afforded 
the  employee.  The  terminated  employee's  administrative  remedies 
are  exhausted  at  the  level  of  the  Chief  Administrative  Officer 
or  the  board  or  commission  involved.  Any  further  remedy  is  in 
the  courts. 
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The  Civil  Service  Commission  in  adopting  rules  to  carry 
out  the  civil  service  provisions  of  the  Charter  may  not  adopt 
a  rule  which  is  in  conflict  with  the  Charter.   (See  Charter  Sec- 
tion 3.661,  formerly  Section  141.) 

The  court  in  interpreting  a  city  charter  section  (145.1) 
on  the  termination  of  a  limited  tenure  employee  stated: 

"The  judicial  fxinction  is  simply  to  ascertain 
and  declare  vjhat  is  in  terms  or  in  substance  con- 
tained therein,  not  to  i.nsert  what  has  been  omitted 
or  to  oinit  vh-^t  hss  been  i-jserted,"  McGill  v.  City 
and  County  of  Sar.  grg.ncisco  (1964)  23T~C.A.2d  35. 

You  are  edviced  that  in  the  termination  of  a  noncivil 
service  or  temporary  appointee  the  Civil  Service  Commission  has 
no  right  of  review  and  cannot  confer  such  a  right  on  itself  by 
promulgating  a  rule*  In  those  t^rrainations  the  review  must  be 
made  by  the  Chief  Administrative  Officar  or  the  lioard  or  commis- 
sion involved. 

Very  truly  yours. 


THOMft^S  M.  O'COlsJWR 
City  Attorney 
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bOCUMETNTS  DEPT. 
SAN  F.:.'..\CiSCO 
PUBLIC    LIBRARY 


Mr,  John  D,  Crowley 

General  Manager  of  Pxiblic  Utilities 

287  City  Hall 

San  Francisco,  California  94102 

Subject:  Hetch  Hetchy:  Amendment  or  Repeal  of 
Appropriation  Ordinances;  Use  of  Funds 

Dear  Mr,  Crowley: 

This  is  in  response  to  your  May  3,  1972,  letter  in  which 
you  request  my  opinion  on  the  following  questions: 

a«  Can  the  Mayor  or  the  Board  of  Supervisors 
disappropriate  ftxnds  that  are  currently  appropriated 
and  to  be  used  for  a  future  legitimate  purpose  with- 
out the  concurrence  of  the  Public  Utilities  Cofsmis- 
sion? 

b.   Is  there  any  legal  constraint  to  the 
Public  Utilities  Coomisslon  voluntarily  disappro- 
priating Hetch  Hetchy  funds  for  the  purpose  of 
declaring  them  excess  and  available  to  the  General 
Fund? 

(a)  Section  2,300  of  the  Charter  provides  that  ''A  ly 
ordinance  may  be  amended  by  an  ordinance  amending  or  repealing 
the  particular  sections  thereof  ,  ,  ."  This  power  in  the  Board, 
plvis  their  budgetai^r  powers  under  the  provisions  of  Sections 
6.205  and  6.306  of  the  Charter,  constitute  authority  of  the 
Board  of  Supervisors  to  amend  or  repeal  appropriations  made  by 
the  annual  or  supplemental  appropriation  ordinances  where  the 
fimds  are  unused  and  are  appropriated  for  a  future  purpose  which 
is  not  mandated  by  law, 

A  fxjrther  Charter  recognition  of  the  power  of  the  Board 
of  Supervisors  to  amend  or  repeal  appropriations  is  contained 
in  Section  6.302,  which  provides  in  part  as  follows: 
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"Each  sum  so  recorded  shall  be  an  enciunbrance 
for  the  purpose  certified  until  such  obligation  is 
fulfilled,  cancelled  or  discharged,  or  until  the 
ordinance  or  resolution  is  repealed  by  the  Board  of 
Supervisors." 

The  foregoing  amendatory  and  repealing  powers  over  appro- 
priations in  the  Board  of  Supervisors  do  not  require  the  concur- 
rence of  the  department  involved. 

(b)  The  power  to  make  or  amend  or  repeal  appropriations 
is  vested  in  the  Board  of  Supervisors  by  the  Charter  as  above 
noted,  and  the  Public  Utilities  Commission  does  not  have  the 
power  to  voluntarily  disappropriate  funds  by  its  own  action. 
Further,  the  appropriation  of  the  receipts  of  the  Hetch  Hetchy 
utility  must  be  made  in  the  order  specified  in  Section  6.407  of 
the  Charter;  and  if  the  Board  of  Supervisors  repeals  or  amends 
an  appropriation  made  for  the  Hetch  Hetchy  project,  the  funds 
released  by  such  action  would  have  to  be  allocated  to  the  purposes 
of  this  particular  utility  in  accordance  with  the  provisions  of 
subdivision  (d)  of  Section  6.407,  These  provisions  would  preclude 
any  transfer  of  the  particular  utility  funds  to  the  general  fund 
tinless  they  resulted  in  the  accumulation  of  a  surplus  which 
could  be  transferred  by  the  Board  of  Supervisors  to  the  general 
fund  under  the  following  provisions  of  subdivision  (e)  of  Section 
6.407: 

"If  any  acciamulation  in  the  surplus  fund  of 
any  utility  shall,  in  any  fiscal  year,  exceed 
twenty-five  percent  of  the  total  expenditures  of 
such  utility  for  operation,  repairs  and  mainten- 
ance for  the  preceding  fiscal  year,  such  excess 
may  be  transferred  by  the  board  of  supervisors 
to  the  general  fund  of  the  city  and  covmty,  and 
such  amount  shall  be  deposited  by  the  conmission 
with  the  treastirer  to  the  credit  of  such  general 
fund." 

Very  truly  yours , 


THOM^  M.  O'CONNOR 
City  Attorney 
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Documents  dept. 
SAN  FP-'^NCISCO 
PUBLIC   LIBRARY 


Honorable  Robert  H,  ^fendelsohn 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Senate  Bill  51  (1971)  and  Automobile  Service 
Stations  in  San  Francisco 

Dear  Supervisor  Mendelsohn: 

This  responds  to  your  inquiry  as  to  whether  gas  stations 
that  seek  to  be  licensed  under  the  provisions  of  Senate  Bill  51 
would  be  faced  with  the  same  building  and  zoning  code  legisla- 
tions that  now  apply. 

The  bill  amends  the  Business  and  Professions  Code  to 
establish  a  Bureau  of  Automotive  Repair  within  the  Department 
of  Consumer  Affairs  (§101  Bus.  &  Prof.  Code)  and  vests  in  the 
bureau  the  duty  of  registering  automotive  repair  dealers  (§9884), 
An  "automotive  repair  dealer"  is  defined  as  one  who,  for  com- 
pensation, engages  in  the  business  of  repairing  or  diagnosing 
malfunctions  of  motor  vehicles"  (§9880.1).  The  Director  of  the 
Bureau  of  Automotive  Repair  naay  invalidate  a  dealer's  registra- 
tion when  it  is  established  that  the  dealer  engaged  in  certain 
unauthorized  business  practices  (§9884.7),  The  bill  also  pro- 
vides sanctions  for  parties  who  violate  any  provisions  (§§9889,20 
and  9889.21). 

The  bill  does  not  distinguish  "garages"  from  "service 
stations."  It  only  provides  that  some  minor  services  customar- 
ily performed  by  gasoline  service  stations  will  not  be  considered 
"repairs  of  motor  vehicles"  within  the  meaning  of  the  statute. 

The  bill  is  clearly  intended  to  provide  consumer  pro- 
tection. The  bill  contains  no  provisions  regulating  the  type  of 
strvicture  housing  the  automotive  repair  dealers. 
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By  this  recent  legislation,  the  state  has  not  entered 
the  field  occupied  by  the  City  and  Coimty  of  San  Francisco  Build- 
ing and  Planning  Codes,  It  is  therefore  my  opinion  that  the 
application  of  these  codes  to  garages  and  automobile  service 
stations  is  not  altered  by  Senate  Bill  51, 

Very  truly  yours, 


THOMS  M.  O'CONNOR 
City  Attorney 
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May  12,   1972  documents  dcpt. 

SAN    FHANCISCO 
PUBLIC   LIBRARY 


Mr,  S.  Myron  Tatar ian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:  Bicycle  Lanes.  File  #34 

Dear  Mr.  Tatar ian: 

This  is  in  reply  to  yotor  request  for  an  opinion  as  to 
whether  an  ordinance  of  the  Board  of  Supervisors  would  be 
required  for  the  establishment  of  bicj'^cle  lanes  or  whether  the 
Director  of  Public  Works  could  simply  designate  such  lanes  on 
City  streets. 

Vehicle  Code  Section  21207  provides: 

"This  chapter  does  not  prevent  any  city  from 
establishing,  by  ordinance,  bicycle  lanes  separ- 
ated from  any  vehicular  lanes  upon  highways  .  .  • 
and  from  regulating  the  operation,  and  use  oiE 
bicycles  and  vehicles  with  respect  to  such  bicycle 
lanes," 

Vehicle  Code  Section  21206  states: 

"This  ctiapter  does  not  prevent  local  authori- 
ties, by  ordinance,  from  regulating  the  operation, 
use,  licensing,  or  equipment  of  bicycles,  provided 
sxoch  regulation  is  not  in  conflict  with  the  provisions 
of  this  code." 

The  law  is  very  clear  in  this  state  in  holding  that  the 
general  law  prevails  over  local  enactments  of  a  chartered  city 
if  the  subject  matter  of  the  general  law  is  of  statewide  con- 
cern (Healv  V.  Industrial  Accident  Commission.  41  Cal.2d  118,  122) 

In  reviewing  the  provisions  of  the  California  Vehicle  Code, 
Sections  21200-07,  it  is  evident  that  the  state  legislature 
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intended  to  enact  a  comprehensive  system  relating  to  the  opera- 
tion of  bicycles  on  roadways,  a  matter  considered  to  be  of 
statewide  concern.  The  state  has  indicated  that  a  city  may  by 
ordinance  establish  bicycle  lanes.  Since  the  legislature  has 
directed  the  manner  in  which  bicycle  lanes  be  established,  the 
Board  of  Supervisors  must  do  so  by  ordinance. 

Supervisor  Molinari  has  requested  that  the  City  Attorney's 
office  review  the  legislation  of  the  City  of  Davis  applicable  to 
bicycle  lanes. 

An  ordinance  providing  for  a  general  system  of  bicycle 
lanes  has  been  drafted  by  the  office  of  the  City  Attorney  and 
submitted  to  the  Board  of  Supervisors,  a  copy  of  which  is 
attached  for  your  review. 

Very  truly  yours. 


THOMAS  M.  O'COlfrWOR 
City  Attorney 


Encl. 


cc:  Donald  M,  Scott,  Chief 

San  Francisco  Police  Department 

Mr.  Robert  J.  Dolan,  Clerk 
Board  of  Supervisors 
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tJOCUMITNTS  DCPT. 

SAN   Fr;Ai\i Cisco 
PUBLIC   LIBRARY 

Mr.  R.  Spencer  Steele 

Zoning  Administrator 

Department  of  City  Planning 

100  Lsrkin  Street 

San  Francisco,  California  94102 

Subject:  Board  of  Permit  Appeals 
No„  V-6143 
1517-23  Seventh  Avenue 

Dear  Mr.  Steele: 

This  is  in  response  to  your  May  10,  1972,  letter  request- 
ing my  advice  on  the  question  of  insufficient  supporting  evidence 
to  sustain  the  decision  of  the  Board  of  Perrmit  Appeals  in  the 
above  captioned  appeal.  Included  in  your  letter  are  considerable 
arguments  and  factual  allegations  and  attached  thereto  are  photo- 
graphs of  properties  surrounding  the  subject  property. 

Under  the  provisions  of  Sections  7.503  and  3,651  of  the 
Charter,  the  Board  of  Permit  Appeals  is  constituted  as  the 
administrative  appellate  body  to  consider  appeals  from  variance 
decisions  of  the  Zoning  Administrator,  Nowhere  in  the  Charter 
is  the  City  Attorney  constituted  a  further  appellate  department 
from  the  Board  of  Fermit  Appeals  with  the  power  to  hear  and 
adjudicate  a  case,  and  the  only  further  appellate  review  of  a 
decision  of  the  Board  of  Permit  Appeals  provided  by  law  is  in  the 
courts. 

Nonetheless,  in  view  of  the  provisions  of  Section  3c401  of 
the  Charter  that  I  give  my  opinion  or  advice  in  writing  to  offi- 
cers of  the  City  and  County  when  requested,  upon  your  request 
when  you  furnish  me  a  transcript  of  the  proceedings ,  I  review  the 
record  of  the  proceedings  to  determine  whether  in  my  opinion  the 
Board  of  Permit  Appeals  in  a  particular  case  hns  acted  in  excess 
of  its  legal  powers.   In  making  such  review  I  am  guided  by  the 
same  principles  as  would  guide  a  court  ir  reviewing  the  proceedings 
and  I  issiie  my  opinion  based  on  my  judgment  at;  to  wiiat  a  court 
would  decide  in  its  review  of  the  proceedings.   In  arriving  at 
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such  judgment,  I  confine  my  consideration  as  would  a  court  to 
the  evidence  presented  before  the  Board  of  Permit  Appeals,  and 
the  rights  and  position  of  your  department,  as  well  as  the 
rights  of  the  appellant  and  the  rights  and  powers  of  the  Board 
of  Permit  Appeals,  which  is  the  Charter-created  tribunal  to 
adjudicate  such  matters,  are  thoroughly  considered.  I  accord- 
ingly disregard  any  argviments  or  factual  allegations  made  out- 
side the  record  before  the  Board  of  Permit  Appeals  and  my  opinion 
on  this  case  is  predicated  solely  on  such  record. 

Section  305(c)  of  the  Planning  Code  provides  that  a  vari- 
ance may  only  be  granted  by  the  zoning  administrator  or  by  the 
Board  of  Permit  Appeals  upon  review  upon  a  finding  that  the 
following  five  conditions  specified  in  Section  305(c)  have  been 
satisfied: 

"1.  That  there  are  exceptional  or  extraordinary 

circumstances  applying  to  the  property  involved 
or  to  the  intended'  use  of  the  property  that  do 
not  apply  generally  to  other  property  or  uses 
in  the  same  class  of  district; 

"2.  That  owing  to  such  exceptional  o-  ^;^>«traordinary 
circumstances  the  literal  enforcement  of  speci- 
fied provisions  of  this  Code  v7ould  result  in 
prsctical  difficulty  or  uiineceosary  hardship  not 
created  by  or  attributable  to  the  applicant  or 
the  owner  of  the  property; 

"3.  That  such  variance  is  necessary  for  the  preserva- 
tion and  enjoymrjnt  of  a  s^jibstantial  property 
right  of  the  subject  property,  possessed  by  other 
property  in  the  same  class  of  district; 

"4.  That  the  granting  of  such  variance  will  not  be 
materially  detrimental  to  the  public  w^elfare  or 
cif^terially  injurious  to  the  property  or  improve- 
ments in  the  vicinity;  and 

"5.  Tliat  the  gr.r.nting  of  such  variance  will  be  in 
harmony  with  the  general  purpose  and  Intent  of 
this  Code  and  will  not  adversely  affect  the 
Master  Plan." 


15 
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From  my  review  of  the  record  in  this  case,  it  is  my  con- 
clusion that  there  was  no  substantial  evidence  presented  that 
would  support  a  finding  that  the  first  three  of  the  above  enu- 
merated conditions  have  been  satisfied.  I  accordingly  do  not 
find  it  necessary  to  make  a  determination  with  reference  to  the 
last  two  conditions. 

The  mere  fact  that  nonconforming  structures  of  greater 
density  exist  in  the  same  area  and  that  the  size  of  the  subject 
lot  is  greater  than  that  of  other  lots  in  the  area  is  not  siiff i- 
cient,  in  my  opinion,  to  justify  a  finding  that  conditions  1,  2 
and  3  have  been  satisfied  either  when  considered  alone  or  in 
conjtmction  with  the  fact  that  the  proposed  use  of  the  property 
constitutes  its  most  efficient  use,  as  found  by  the  Board  of 
Permit  Appeals.   (See  Cow  Hollow  Improvement  Club  v.  Board  of 
Permit  Appeals^  245  Cal.App.2d  169.) 

The  finding  of  the  Board  that  the  proposed  use  of  the 
property  was  its  most  efficient  use  could  relate  to  economic 
hardship  which  is.  of  course,  a  relevant  consideration  under  all 
three  of  the  conditions  1,  2  and  3  set  forth  above.  In  this 
connection,  the  court  in  the  case  of  Broadway.  Laguna  Etc.  Assn. 
V.  Board  of  Permit  Appeals,  66  Cal.2d  767  enunciated  the  guidxng 
considerations  as  foltows~(p,  775): 

"We  recognize  that  virtually  any  circumstance 
which  would  lead  a  commercial  real  estate  developer 
to  seek  a  variance  may  ultimately  be  translated 
into  economic  t&rms :  the  developer  attempts  to 
obtain  relief  from  a  particular  zoning  provision  in 
order  to  augment  the  earning  po7?er  or  the  market 
value  of  his  property.  We  must  be  careful  to  dis- 
tinguish, however,  between  those  circumstances  which 
prevent  a  builder  from  profitably  developing  a  lot 
within  the  strictiores  of  the  planning  code  and  those 
conditions  which  simply  render  a  coruplying  structure 
less  profitable  than  antic5.p.ated.   If  conditions 
which  merely  reduce  profit  margin  were  deemed  suffi- 
ciently 'exceptional^  to  warrant  relief  from  the 
zoning  lav7s,  then  ail  but  the  least  imaginative 
developers  could  obtain  a  varisty  of  variances,  and 
the  'public  interest  in  the  enforcement  of  a  compre- 
hensive zoning  plan'  (County  of  San  Dleao  v.  McClurken 
(1951)  37  Cal.2d  683,  690  [234  ?.2d  S72])  would [ 
inevitably  yield  to  the  private  interest  in  the  maxi- 
mization of  profits. 
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"Keeping  in  trind  this  ftindamental  difference 
between  circumstances  which  prevent  a  variance 
applicant  from  economically  developing  his  prop- 
erty and  those  which  simply  reduce  Ms  expected 
earnings,  we  note  .  ,  ."   (Also  see  the  discus- 
sion by  the  Court  in  the  Cow  Hollow  Improvement 
Club  case,  supra .  pp.  179,  180.) 

The  only  evidence  in  the  Board  of  Permit  Appeals '  record 
relating  to  economic  hardship  is  contained  on  page  11,  lines  7 
to  14,  as  follows: 

"Mr.  DeMartini  is  the  contractor.  Re  knows 
the  price  of  putting  these  things  up.  If  he  were 
to  build  eight  units --we 're  dealing  with  a  Code 
in  1964,  Since  then  we  have  had  tremendous  infla- 
tion of  matericils  end  construction.  The  borrowing 
of  money,  your  labor  costs,  everything  has  gone  up. 
The  only  way  he  can  come  out  of  this ,  he  has  to  go 
above  this  eight  units,  still  keeping  within  the 
standards  of  the  neighborhood." 

I  do  not  consider  that  this  is  evidence  of  sufficient 
substantiality  to  justify  a  finding  that  a  variance  allowing 
fifteen  units  to  be  constructed  on  the  subject  lot,  which  would 
be  the  result  of  the  variance  granted  by  the  Board  of  Permit 
Appeals,  is  necessary  to  enable  to  builder  to  profitably  develop 
his  lot.  Actually,  such  a  finding  would  seemingly  be  negated  in 
the  record  itself  by  the  appiicaut's  e>:presssd  willingness  to 
amend  his  plans  to  construct  a  twelve  unit  structure  on  the 
premises . 

You  also  ask  my  advice  in  the  contingent  event  that  a 
building  permit  application  is  received  in  your  department  for 
the  development  on  this  site  of  a  tT'jelve  unit  multiple  dwelling. 
My  foregoing  observations  with  reference  to  the  substantiality 
of  the  evidence  in  the  record  on  this  appeal  to  support  a  vari- 
ance for  a  fifteen  unit  multiple  dx\rolling  would  be  equally 
applicable  to  a  twelve  unit  multiple  dwelling.   However,  if  an 
application  is  made  for  a  variance  to  construct  a  twelve  unit 
multiple  dwelling  on  the  site,  that  application  would  have  to 
be  considered  in  the  light  of  the  facts  adduced  in  connection 
with  such  application  and,  if  an  appsal  be  made  to  the  Board 
of  Permit  Appeals,  in  the  light  of  the  record  adduced  before 
the  Board  of  Permit  Appeals  on  that  particular  appeal.   I 
accordingly  express  no  opinion  on  the  propriety  of  granting  a 
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variance  to  construct  a  twelve  unit  multiple  dwelling  on  the  sub- 
ject site. 

In  this  case,  it  is  my  conclusion  that  the  facts  and 
reasons  for  granting  the  variance  as  set  forth  in  the  Board  of 
Permit  Appeals'  decision  and  order  of  Septeaiber  13,  1971,  are 
legally  insufficient  on  their  face  to  support  a  finding  of  the 
existence  of  the  five  conditions  specified  in  Section  305(c)  of 
the  Planning  Code  and  that  the  record  confirms  their  legal 
inadequacy. 

You  are  accordingly  advised  that  it  is  my  opinion  that  the 
Board  of  Permit  Appeals  acted  in  viola i;ion  of  the  powers  conferred 
on  it  in  issuing  its  September  13,  1971,  order  and  tliat  its 
action  thus  taken  is  void  and  not  bindi.ng  on  your  department  or 
the  Central  Permit  Bureau, 

Very  truly  yours, 


THOMAS  Mo  O'COIWOR 
City  Attorney 


0- 
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SAN    F.IAN'CISCO 
PUBLIC   LIBRARY 


Mr.  Philip  J.  Kearney 

Executive  Director 

Health  Service  System 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:  Eligibility  of  Employees  of 

Redevelopaient  Agency  for  Membership 
in  Health  Service  System 

Dear  Mr,  Kearney: 

This  is  in  response  to  your  request  for  my  opinion  as  to 
whether  employees  of  the  San  Francisco  Redevelopment  Agency  are 
eligible  for  membership  in  the  Health  Service  System. 

The  basic  provisions  governing  the  Health  Service  System 
arc  set  forth  in  the  Charter.   (§§172.1  through  172.1.15.)  The 
basic  requirements  for  eligibility  for  membership  in  the  Health 
Service  System  are  that  the  individual  be  (1)  an  employee  of  the 
City  and  County  of  San  Francisco,  the  San  Francisco  Unified 
School  Dist: 
of  the  Parking 

and  (2)  a  membt   __  _  ^         ,    .. 

Retirement  System,   (Charter,  5172.1;  see  City  Attorney's  Opinion 
No.  63-3,  dated  Febrxaary  7,  1963.)  A  person  satisfying  these 
basic  requrlrements  becomes  a  member  of  the  Health  Service  System 
unless  he  is  entitled  to  claim  an  exemption  from  such  membership 
and  does,  in  fact,  exercise  such  claim  of  exemption. 

The  San  Francisco  Redevelopment  Agency  is  "a  public  body, 
corporate  and  politic."   (Health  &  Saf,  Code,  S3310C,)  It  is  an 
entity  separate  and  distinct  from  the  City  arid  County  of  San 
Francisco,  the  Unified  School  District,  the  San  Francisco  Commun- 
ity College  District  and  the  Parking  Authority.  Its  employees 
are  not  members  of  the  San  Francisco  City  and  County  Employees' 
Retirement  System.   Consequently,  eaipioyees  of  the  Redevelopment 
Agency  do  not  meet  either  of  the  basic  requirements  for  eligi- 
bility for  membership  in  the  Health  Service  System. 
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I  note  that  Section  172.1.8,  subsection  (e) ,  empowers 
the  Health  Service  Board  to  make  rules  and  regulations  for: 

"...  the  admission  to  the  system  of  per- 
sons who  are  hereby  made  members  thereof  and  such 
other  of f icers  &nd_employees  as  may  voluntarily 
becomG  menibers  of  the  system  with  the  approval  of 
the  health  sen/ice  board."   (Empb-asis  added.) 

Persons  becoming  members  of  the  Health  Service  System  pursuant 
to  the  foregoing  underlined  language  are  designated  "voluntary" 
members.   (See  Rules  end  Regulations,  Part  II,  A-1.)  In  accord- 
ance with  this  provision,  persons  who  are  not  members  of  the  San 
Francisco  City  and  County  Employees'  Retirement  System  may  become 
"voluntary"  members  of  the  Health  Service  System  with  the 
approval  of  the  Health  Service  Board,  but  only  if  they  are  offi- 
cers or  employees  of  the  City  and  County,  Unified  School  District, 
Community  College  District  or  Parking  Authority,   (See  Rules  and 
Regulations,  Part  II,  A-1;  and  also  City  Attorney's  Opinion  No. 
3750,  dated  January  22,  1946.)   Consequently,  employees  of  the 
Redevelopment  Agency  are  not  eligible  to  be  voluntary"  members 
of  the  Health  Service  System, 

In  conclusion,  therefore,  you  are  advised  that  officers 
and  employees  of  the  San  Francisco  Redevelopment  Agency  are  not 
eligible  for  membership  in  the  Health  Service  System, 

Very  truly  yours. 


THORA.S  M.  O'COMOR 
City  Attorney 


I 

{ 


a, 


\\v.?   ZI-'o\ 
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Documents  dept. 
SAN  Fr: AN" CISCO 
PUBLIC   LIBRARY 

Mr.  Bernard  Orsi 

General  Manager,  Personnel 

Civil  Service  Comniission 

151  City  Kail 

San  Francisco,  California  94102 

Subject:  Salaries  of  Noncertificated  Employees 
of  Hoard  of  Education  arc  Fixed 
Pursuant  to  Charter  Section  SdOl 

Dear  Mr,  Orsi: 

This  is  in  response  to  your  lettsr  of  May  25,  1972,  in 
which  you  request  an  opinion  as  to  the  application  of  Charter 
Section  5,101  (formerly  §135)  to  fixing  salaries  of  noncerti- 
ficated employess  of  the  Board  of  Education, 

The  pertinent  language  of  Charter  Section  5.101  is  quoted 
as  follows: 

"Non-teaching  and  non-technical  positions, 
and  positions  not  required  by  law  to  be  filled 
by  a  person  holding  a  teaching  or  other  certifi- 
cate as  required  by  law,  shall  b©  empioyGd  under 
the  civil  service  provisions  of  this  charter  and 
the  compensations  of  such  persons  shall  be  fixed 
in  accordance  with  the  salary  standardization 
provisions  of  this  charter," 

The  language  of  the  Charter  section  quoted  above  makes  it 
clear  that  noncertificated  empioyefea  are  subject  to  the  salary 
standardization  provisions  of  the  City  Charter, 

Section  13601  of  the  Education  Code  of  the  State  of 
California  provides  as  follows : 

"The  governing  board  of  any  school  district, 
including  city  boards,  shall  fix  and  order  paid 
the  compensation  of  persons  a  part  of  the 
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classified  service  and  other  empioyeos  not  requir- 
ing certification  qualifications  employed  by  the 
board  unless  odiarwiga  prescribed  by  lew." 
(Emphasis  addecl ,  )i 

The  Education  Code  further  provides  in  Section  13756  as 
follows : 

"In  every  *  *  *  school  district  coterminous 
with  the  booTidaries  of  a  city  and  county,  employees 
not  employed  in  positions  requiring  certification 
qualifications  shall  be  employed,  if  the  city  and 
county  has  a  charter  providing  for  a  merit  system 
of  eKtployraent ,  pursuant  to  the  provisions  of  such 
charter  providiiig  for  such  systwn  and  sliall^  in 
all  respects,  be  subject  to,  and  have  all  rights 
granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  school  district 
shall  have  the  right  to  fix  the  duties  of  all  its 
noncertificated  employees," 

Education  Code  Sections  13601  and  13756  (quoted  supra) 
constitute  direct  authority  for  the  language  contained  in  Charter 
Section  5.101  (supra). 

Section  13601  states  that  the  governing  board  of  the 
school  district  fixes  the  compensation  of  classified  employees 
unless  othei'wi.se  presc.rj.bed  by  law^  The  fixing  of  compensation 
for  classified  employees *is  otht-.i-v/lse  prescribed  by  law;  i.e.. 
Charter  Section  5.101.  In  E3C_Farce_SDarks,  120  Cal.  395,  the 
Court,  in  determining  what  a  charter  13%  stated:  "It  is  clear 
that  It  is  made  a  law  by  the  legislature:,  and  becotaes  a  law  by 
this  expression  of  the  sovereign  will  of  the  state.  It  prevails 
and  has  force  as  a  law  of  the  state,  and  is  not  made  a  law  by  the 
people  of  the  municipality  by  virtue  of  authority  delegated  to 
them.  It  is  proposed  by  the   miinicipallty.  and  is  accepted  and 
passed  into  a  law  by  tha  legislature  or  rejected,  as  it  shall  see 
fit."  See  also  Whit more  v.  Brown,  207  Cal,  473,  where  the  Court 
held  that  "notwithstanding  the  fact  thuit  the  school  system  is  of 
general  concern  and  not  strictly  speaking  a  municipal  affair, 
nevertheless  it  may  be  made  such  an  affair  by  the  city  when  act- 
ing in  promotion  and  not  in  derogation  of  the  legislative  school 
plans  and  purposes  of  the  state.  ...  We  should  also  contemplate 
the  fact  that  charters  promulgated  under  the  constitution  as  free- 
holders' charters  have  all  the  dignity  of  ordinary  statutes," 


?.: 
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Section  13601  in  stating  "unless  otherwise  prescribed 
by  law"  does  not  limit  its  meaning  in  any  way  and  since  the 
charter  of  a  city  has   all  the  dignity  of  a  statute  and  is  made 
a  law  by  the  legislature  it  follows  that  Charter  Section  5.101 
is  a  law  which  othervrise  prescribes  the  manner  in  which  the 
compensation  of  classified  personnel  is  fixed  in  the  City  and 
Coxinty  of  San  Francisco. 

The  Education  Code  (§13756,  supra)  makes  classified  per- 
sonnel of  the  school  district  subject  to  the  merit  system  of  the 
charter  and  reseirves  only  the  right  in  the  school  district  to 
fix  their  duties. 

There  is  no  judicial  interpretation  in  California  of  the 
phrase  '"merit  system,"  The  Ed\2cation  Code  of  California  does 
not  define  "cifsrit  system,"  but  it  does  hava  a  chapter  entitled 
Merit  System  (Arte  5  of  ch.  3  of  Division  10).  This  article 
deals  V7ith  compensation  of  classified  employees  in  Section  13719 
which  provides' that  a  conad.ssion  recoirenands  to  the  governing 
board  the  salary  schedules  in  much  the  same  manner  as  the  City's 
Civil  Service  Commission  reconimends  salaries  to  the  Board  of 
Supervisors. 

Section  13756  (supra)  is  included  in  the  chapter  of  the 
Education  Code  on  the  merit  system.  This  section  provides  that 
classified  employees  ara  subject  in  all  respects  to  the  merit 
system  provided  in  the  San  Francisco  Charter.  The  section  further 
states  that  an  exception  to  be5-ng  subject  to  the  merit  system  is 
the  fixing  of  duties  to  remain  in  the  governing  board  of  the 
school  district. 

Both  Section  13756  and  Section  13601  ciust  be  construed 
along  with  Charter  Section  5,101.  Since  both  sections  of  the 
Educatioii  Coda  are  state  statutes  and  the  Charter  Section  has 
the  dignity  of  a  stste  statute,  effect  must  be  accorded  to  all 
three  statutes  so  that  they  msy  be  bar mon iocs ly  interpreted. 
There  is  no  conflict  between  the  three  statutes.   Section  13601 
makes  the  exception  to  the  school  board  setting  salaries  by  stat- 
ing that  compensation  is  not  set  by  the  school  board  if  otherwise 
prescribed  by  law;  i.e.,  Charter  Section  5,101.   Section  13756 
relates  specifically  and  solely  to  the  City  and  County  of  San 
Francisco  and  when  it  refers  to  the  "merit  system,"  it  should  be 
construed  to  include  the  fixing  of  coispensation  pursuant  to  the 
Charter  section.   Charter  Section  5.101  (formerly  §135)  was 
enacted  prior  to  present  Section  13756.  If  the  Legislature 
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intended  to  nullify  the  authority  given  the  City  under  the 
Charter,  it  vvould  have  included  the  fixing  of  compensation  along 
with  the  fixing  of  duties  as  within  the  power  of  the  governing 
board  of  the  school  district. 

As  stated  above,  the  merit  system  is  not  easily  defined. 
The  facts  and  circumstances  of  each  system  would  determine  what 
is  meant  to  be  included.   In  the  San  Francisco  Charter  the  so- 
called  salary  standardisation  procedure  is  a  major  part  of  the 
City's  civil  service  system.  The  Civil  SerA^ice  Commission  col- 
lects the  data  and  mak>c.s  the  recommendations  upon  which  salaries 
are  based  for  all  miscellanoous  employees.  This  procedure  also 
provides  for  increments  based  upon  the  length  of  time  in  a 
particular  classification.  It  is  my  opinion  that  the  fixing  of 
compensation  is  part  of  the  merit  system  under  the  San  Francisco 
Charter  in  the  circumstances  present  herein. 

You  are  therefore  advised  that  Charter  Section  5,101  is 
valid  and  not  in  conflict  with  state  law  and  that  noncertificated 
employees  are  subject  to  salary  standardization. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 


.,^,P,;     r;7/'^'-     U'o\ 
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DOCUMENTS  DEPT. 
SAN  F  JANCiSCO 
PUBLIC    LIBRARY 

Mr,  Allan  B,  Jacobs 

Director  of  Planning 

Departnient  of  City  Planning 

100  Larkin  Street 

San  Francisco,  California  94102 

Sxibject:  Initiative  Ordinance  Relating  to 
Height  Limits 

Dear  Mr.  Jacobs: 

This  is  in  response  to  your  request  for  an  opinion  with 
respect  to  certain  aspects  of  the  initiative  measure  appearing 
on  the  June  1972  ballot  as  Proposition  "P."  You  request  an 
opinion  as  to  whether  the  adoption  of  Proposition  "P"  would  have 
the  following  results: 

1.  Eliminate  the  existing  height  limits  of  30  and  35 
feet  for  R-l-D  and  R-1  Zoning  Districts,  thereby  increasing  the 
limits  for  these  districts  to  40  feet;  and 

2.  Include  no  height  limits  for  Public  Use  Zoning 
Districts  throughout  the  City, 

The  initiative  Proposition  "P"  is  as  follows: 

"A  ZONING  ORDINANCE  LIMITING  THE  HEIGHT  OF 
BUILDINGS  IN  SAN  FRANCISCO. 

"Be  it  ordained  by  the  People  of  the  City  and 
Covmty  of  San  Francisco: 

"Section  1.   Section  121  of  the  City  Planning 
Code  is  hereby  amended  to  read  as  follows : 

"(a)  For  the  purposes  of  this  Section: 

(1)  The  'downtown  area'  is  defined 
as  that  part  of  the  City  zoned 
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Mr.  Allan  B.  Jacobs  2  June  2,   1972 


according  to  Section  105  of  this 
Code  as  ^C-3  Downtown,'  as  of 
October  10,  1970; 

(2)  The  'residential  area'  is  defined 
as  that  part  of  the  City  not 
included  in  the  'downtown  area,' 
whether  elsewhere  labeled  in  this 
Code  as  industrial,  coamercial  or 
residential. 

"(b)  After  the  effective  date  of  this  section, 
no  building  permit  shall  be  issued,  nor 
shall  any  application  for  a  building  be 
finally  approved  by  any  administrative 
agency,  unless, 

(1)  In  the  downtown  area  the  building 
or  structure  does  not  exceed  one 
hundred  sixty  (160)  feet  in  height; 

(2)  In  the  residential  area  the  building 
or  structure  does  not  exceed  forty 
(40)  feet  in  height, 

"(c)  The  height  limitations  in  this  Section 

shall  not  be  subject  to  exceptions,  vari- 
ances or  amendments,  except  by  a  referen- 
dxjm, 

"(d)  This  Section  shall  not  be  construed  to 

invalidate  lower  height  limits  in  Article 
2,5  of  this  Code,  nor  shall  it  be  con- 
strued to  restrict  legislation  pertaining 
to  future  height  limits  lower  than  those 
specified  in  subsection  (b) , 

"(a)  If  any  part  of  this  ordinance  is  held 

invalid  by  a  court  of  law,  or  the  applica- 
tion thereof  to  any  person  or  circiimstance 
is  held  invalid,  such  invalidity  shall  not 
affect  the  other  parts  of  the  ordinance  or 
applicctiions  of  this  ordinance  which  can 
be  given  effect  without  the  invalid  part  or 
applications,  and  to  this  end  the  sections 
of  this  ordinance  are  separable," 
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Section  121  of  the  City  Planning  Code  in  effect  at  the 
present  time  provides : 

"Height  Limitations  in  Use  Districts.  In 
any  R-l-D,  R-1,  or  R-2  district,  a  church,  school, 
hospital,  institution  or  permitted  public  build- 
ing may  be  built  to  a  height  of  seventy-five  (75) 
feet,  and  to  a  greater  height  if  the  width  of  any 
required  side  yards,  and  the  depth  of  any  required 
rear  yard  exceed  the  minimvun  requirements  set 
forth  in  Sections  132  through  134  by  one  (1)  foot 
for  each  one  (1)  foot  of  such  additional  height. 
In  other  districts  the  height  of  such  buildings  may 
exceed  seventy-five  (75)  feet,  if  all  other  require- 
ments of  this  Code  are  met.  Except  as  provided 
herein,  no  building  in  any  R-l-D  or  R-1  district 
shall  exceed  thirty-five  (35)  feet  in  height.  No 
dwelling  in  any  R-2,  R-3  or  a-3.5  district,  or  upon 
any  lot  in  a  C-1  or  C-2  district  which  adjoins  any 
R-l-D,  R-1,  R-2,  R-3  or  R-3. 5  district  shall  exceed 
forty  (40)  feet  in  height.   In  any  R-l-D,  R-1  or 
R-2  district,  the  permitted  height  shall  be  reduced 
to  thirty  (30)  feet  for  a  dwelling  on  any  lot  where 
the  average  ground  elevation  at  the  rear  line  of  the 
lot  is  lower  by  twenty  (20)  or  more  feet  than  at  the 
front  line  thereof,  and  shall  be  increased  to  forty 
(40)  feet  for  a  dwelling  on  any  lot  where  there  is 
an  equivalent  or  greater  slope  upward  from  the  front 
lot  line." 

An  amend;2tory  ordinance,  whether  it  be  by  initiative 
or  by  action  by  the  Board  of  Supervisors,  does  not  purport  to 
repeal  an  ordinance,  or  section  of  an  ordinance,  as  it  previ- 
ously existed,  but  rather  changes  or  amends  it  to  read  as  stated 
in  the  amendatory  enactment.  Specifically,  Section  1  of  the 
proposed  initiative  ordinance  states :   "Section  121  of  the  City 
Planning  Code  is  hereby  amended  to  read  as  follows:"  and  for 
this  reason,  the  present  language  found  in  Section  121  would  be 
changed  by  the  operative  langxiage  to  read  as  the  proposal  indi- 
cates.  If  adopted  as  it  presently  reads.  Section  121(b)(2) 
would  have  the  effect  of  raising  height  limits  in  R-l-D  and  R-1 
Zoning  Districts  from  a  maximum  of  30  to  35  feet  to  a  maximum 
of  40  feet  in  height.   It  would  require  both  Planning  Commis- 
sion's and  Board  of  Supervisors'  action  to  restore  the  previous 
height  limits  pursuant  to  the  provisions  of  Section  121(d)  of  the 
initiative  measure. 
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The  second  question  relates  to  height  limitation  within 
Public  Use  Zoning  Districts  throughout  the  City.  A  Public  Use 
District  (P  District)  is  one  of  the  five  general  use  districts 
into  which  the  City  and  County  is  divided  under  the  Planning 
Code.  The  other  use  districts  are  Residential  (R  Districts) 
in  seven  subcategories,  Commercial  (C  Districts)  in  10  subcate- 
gories, Industrial  (M  Districts)  in  two  subcategories,  and 
Public  Use  Districts  (P  Districts)  (Planning  Code  §104.)  Sec- 
tions 234,  234 cl  and  234.2  of  the  Planning  Code  define  P 
Districts  and  provide  for  permitted  uses  in  P  Districts,  includ- 
ing govemrjent  buildings ,  schools ,  churches ,  child  care  centers , 
community  club  houses,,  conununity  garages  and  utility  installa- 
tions , 

The  75  foot  height  limitation  for  the  Public  Use  Districts' 
buildings  now  contained  in  Section  121  would  be  terminated  by 
the  amendment  to  the  provisions  of  the  section  set  forth  in  the 
initiative  measure,  Tha  language  of  the  initiative  meastire  is 
subject  to  the  intarpretation  that  a  height  limit  in  P  Districts 
is  not  provided  for  in  the  initiative  measure.  The  sentence 
which  defines  "residential  area,"  as  set  forth  in  Section  121a(2) 
of  the  initiative  measure  states  that  "residential  area"  is  that 
part  of  the  City  noc  included  in  the  "downtown  area,"  and  also 
contains  a  further  qualifying  clause  as  follows :  "whether  else- 
where labeled  in  this  Code  as  industrial,  commercial  or  resi- 
dential." Public  Use  Districts  (P  Districts)  are  omitted  from 
the  definition. 

The  general  rule  of  law  in  California  is  that  the  State 
and  its  agencies  ^sre  not  bound  by  general  words  limiting  the 
rights  and  inf;erests  of  its  citizens  unless  such  public  authori- 
ties are  included  expressly  within  the  limitation.   (See  C.  J. 
Kubach  v.  McGuire.  199  Cal.  215,  217.)  In  the  Kubach  case, 
supra  ■>  the  Suprecie  Court  of  California  held  that  a  height  limit 
in  the  Charter  of  the  City  of  Los  Angeles  would  not  apply  to  the 
construction  of  a  new  City  Hall  in  excess  of  the  i^gight  limit 
specified  in  the  City  Charter.   (See  also  Lombatdv  v.  Peter 
Kiewit  Sons'  Co.,  266  Cal.App.2d  599,  604.'5  ' 

At  the  very  least,  therefore,  the  language  of  the  initia- 
tive is  unclear  as  to  its  effect  on  height  limits  in  Public  Use 
Districts  in  San  Francisco.  The  language  in  the  initiative  does 
not  specifically  and  categorically  include  Public  Use  Districts 
and,  under  the  general  rule  of  a  statutory  construction  as  noted 
above.  Public  Use  Districts  may  have  been  excluded  by  necessary 
interpretation  of  the  section. 
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Mr.  Allan  B.  Jacobs 


June  2,  1972 


You  are  advised  that  the  initiative  Proposition  "P" 
would  eliminate  the  existing  height  limits  in  R-l-D  and  R-1 
Zoning  Districts  and  could  be  construed  to  eliminate  height 
limits  for  Public  Use  Zoning  Districts  throughout  the  City. 

Very  truly  yours. 


THOHAS  M.   O'CONNOR 
City  Attorney 
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June  5,  1972 


DOCUMENTS  DEFT. 
SAM  F.i.'.'^CISCO 
PUBLIC    LIBRARY 


Mr.  William  L.  Becker 

Director,  Human  Rights  Cornmission 

1095  Market  Street 

San  Francisco,  California  94103 


J 


Subject:  Power  of  Hi.'sinan  Rights  Coranission 

to  Establish  50  Per  Ceni:  Residency 
Preference  as  an  Affirmative 
Action  Program 

Dear  Mr.  Becker: 

You  requested  advice  from  this  office  concerning  the 
power  of  the  Human  Rights  Cocuniseion  to  establish  a  50  per  cent 
preference  as  an  affirmative  action  program  for  public  works 
projects  in  the  Bay  View-Hunter's  Point  Area.  You  have  further 
informed  me  th£t  such  an  affirmative  action  program  has  been 
set  forth  in  the  "Memorandtim  of  Agreei-ient"  of  November  25,  1970, 
between  the  Associated  General  Contractors  of  California,  Inc., 
the  San  Francisco  Building  and  Construction  Trades  Council, 
AFL-CIO,  and  the  Bay  View-Hunter ' s  Point  Model  Neighborhood 
Agency. 

I  have  reviewed  the  nondiscrimination  provisions  of  the 
Human  Rights  Ordinance.  Section  12B4(a)  specifically  empowers 
the  Human  Rights  Commission  to  require  bidders  to  submit  affirm- 
ative action  programs  which  meet  the  requirements  of  the  Commis- 
sion. The  anticipated  50  per  cent  residency  preference  for 
employment  on  public  works  contracts  performed  in  the  Bay  View- 
Hunter's  Point  Area  qualifies  as  an  affirmative  action  program 
authorized  by  the  above-mentioned  ordinance.   I  am  sending 
copies  of  this  letter  to  Mr.  Tatar ian  and  Mr.  Mellon  in  order 
that  you  may  arrange  with  thsm  for  immediate  notification  of  all 
prospective  bidders, 

I  am  also  informed  by  the  Department  of  Public  Works  that 
the  same  question  has  arisen  regarding  the  contemplated  con- 
struction of  a  firehouse  in  the  Bay  View-Hunter's  Point  Model 
City  Area.  This  opinion  should  resolve  any  questions  regarding 
that  project. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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Jvine  15,   1972 


ObCUMENTS  DCPT. 
SAN  FnAfsCiSCO 
PUBLIC   LIBRARY 

Mr.  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  May  Civil  Service  Charge  Applicants  for 
Employment  the  State  Fee  for  Processing 
Fingerprints? 

Dear  Mr,  Or si; 

I  have  reviewed  yoxir  letter  of  April  28,  1972,  in 
which  you  pose  the  following  questions: 

1.  May  applicants  for  employment  be  required  to  pay  a 
fee  required  by  a  State  agency  prior  to  being  considered  for 
employment? 

2.  May  new  employees  at  the  time  of  certification  be 
required  to  pay  such  a  fee? 

3.  May  applicants  for  positions  for  which  State  law 
requires  disbarment  for  certain  types  of  arrest  record  be 
required  to  pay  such  fees  (school  positions,  law  enforcement 
positions,  etc.)? 

Question  #1; 

Section  8.321  of  the  Charter  does  not  disable  the  Civil 
Service  Commission  from  requiring  applicants  for  emplojrment  to 
pay  a  fee  charged  by  the  State  for  processing  fingerprints. 

This  provision  of  the  Charter  merely  states  that  competi- 
tive tests  used  to  qualify  applicants  for  positions  in  the 
Classified  Civil  Service  "shall  be  without  charge  to  the  appli- 
cants," However,  only  qualified  applicants  may  take  the  tests 
and  the  required  fingerprinting  relates  to  the  qualifications 
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of  the  applicants.  There  is  no  Charter  provision  which  prohi- 
bits the  City  and  County  from  requiring  job  applicants  to  pay 
for  the  expense  of  establishing  their  qualifications. 

Question  #2; 

I  refer  you  to  the  discussion  above,  which  is  premised 
on  the  theory  that  a  fingerprinting  investigation  is  required 
as  a  qtoalification  for  employment.  Your  staff  has  informed  me 
that  the  fingerprinting  and  conseqtient  reporting  of  the  arrest 
record  is  required  only  when  a  prospective  employee  is  about 
to  be  certified  for  appointment.  You  are  advised  that  the 
charge  for  such  report  should  only  be  imposed  when  the  prospec- 
tive employee  is  required  to  obtain  the  fingerprinting  and  this 
expense  is  actually  incurred  by  the  City. 

Since  the  fee  finds  its  genesis  in  State  budgeting  legis- 
lation requiring  the  State  Bureau  of  Investigation  to  charge 
for  the  fingerprinting  processing,  the  only  remaining  question 
is  whether  the  City  and  County  may  pass  this  charge  on  to  the 
applicant.  It  is  my  opinion  that  the  state  law  does  not  disable 
the  City  and  County  of  San  Francisco  from  passing  this  fee  on 
to  its  job  applicants. 

Question  7^3; 

I  find  no  basis  for  distingtiishing  applicants  in  the 
class  enunierated  in  Qiiestion  #3  fvox   all  others,  and  therefore 
advise  you  that  the  fee  may  be  passed  on  to  these  individuals. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.  72-44 


Jme  9,  1972 

febCUMETNTS  JOEPT. 

SAN   FHAr-iCiSCO 
PUBLIC   LIBRARY 

Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  United  States  Supreme  Court  Decision, 

Eyansville-Vanderburgh  Airport  Authority 
District^  et  al.  y.  Delta" Air lines.  Inc. 
and  Northeast  Airlines  v.  New  Hampshire 
Aeronautics  Commission,  April  19,  1972, 
Charge  by  State  or  Municipality  of  $1  Per 
Commercial  Airline  Passenger  to  Help 
Defray  Cost  of  Airport  Construction  and 
Maintenance  Does  Not  Violate  Federal 
Constitution 

Dear  Mr.  Dolan: 

This  is  in  response  to  a  request  from  Supervisor  Dianne 
Feinstein  for  advice  relative  to  the  recent  decision  of  the 
United  States  Supreme  Court  holding  that  a  charge  by  a  state  or 
a  municipality  of  $1  per  commercial  airline  passenger  to  help 
defray  the  cost  of  airport  construction  and  maintenance  does 
not  violate  the  Federal  Constitution.  The  advice  requested  con- 
sists of  the  following  specific  questions: 

1.  How  does  the  decision  affect  the  San  Francisco 
International  Airport? 

2.  Can  there  be  a  differential  in  charges  levied 
on  interstate  passengers  vis-a-vis  intrastate 
passengers? 

3.  Can  the  funds  so  derived  be  deposited  in  the 
General  Fund? 

4.  Can  the  funds  so  derived  be  specifically  ear- 
marked to  offset  the  Municipal  Railway  deficit? 
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1.  Effect  of  Decision  on  San  Francisco  International  Airport 

Prior  to  the  recent  decision  of  the  United  States  Supreme 
Court,  the  question  was  unsettled  whether  the  imposition  of  a 
service  charge  for  passengers  emplaning  commercial  aircraft 
operated  at  an  airport  would  be  deemed  unconstitutional  as  an 
unreasonable  burden  on  interstate  commerce.   In  the  two  cases 
of  E van svi lie -Vanderburgh  Airport  Authority  District,  et  al.  v. 
Delta  Airlines,  Inc.,  et  al.  and~Northe"ast  Airlines'.  Inc.,  et 
al.   V.  New  Ha'j-psnire  Aer onautics  Corcmission,  et  al. .  decided 
on  April  19,  1972,  the  specific  question  posed  was  whether  a 
charge  by  a  state  or  mviniclpality  of  $1  per  commercial  airline 
passenger  to  help  defray  the  cost  of  airport  construction  and 
maintenance  violated  the  Federal  Constitution.  The  United 
States  Supreme  Court  held  that,  as  imposed  in  the  two  cases, 
the  charge  did  not  violate  the  Federal  Constitution,  concluding 
that  the  provisions  before  it  imposed  valid  charges  on  the  use 
of  airport  facilities  constructed  and  maintained  with  public 
funds* 

Based  on  the  aforesaid  decision,  it  is  ray  opinion  that 
the  Airports  Commission,  pursuant  to  the  authority  vested  in 
it  by  Section  3.691  of  the  Charter,  has  the  power  to  impose  a 
service  charge  for  each  commercial  airline  passenger  emplaning 
at  San  Francisco  International  Airport  to  help  defray  the  cost 
of  airport  construction,  maintenance  and  operation.  The  legal 
detail  for  such  action  by  the  Airports  Commission  does  not 
appear  material  to  the  issues  discussed  herein,  so  will  not  be 
further  touched  upon.  This  office  anticipates  exploration  of 
such  detail  with  the  Airports  Commission, 

2.  Differential  in  Charge  Between 
Interstate  and  Intrastate  Passengers 

A  differential  in  charges  levied  on  interstate  passengers 
vis-a-vis  intrastate  passengers  can  be  legally  sustained  only  if 
there  is  a  rational  basis  for  distinguishing  the  two  classes  of 
passengers.  In  the  two  cases  decided  by  the  Supreme  Court,  it 
was  pointed  out  that  neither  the  fee  imposed  by  the  State  of 
Indiana  nor  the  State  of  New  Hampshire  discriminated  against 
interstate  commerce  and  travel,  since  both  interstate  and  intra- 
state flights  were  subject  to  the  same  charges.  Insofar  as  the 
charge  is  constitutionally  sustainable  on  the  premise  that  it 
constitutes  a  fair  charge  for  the  use  of  airport  facilities,  it 
seems  to  matter  not  whether  the  passenger  is  traveling  intrastate 
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or  interstate,  since  neither  the  distance  traveled  by,  nor  the 
destination  of,  the  passenger  materially  affects  the  use  of 
airport  facilities  provided  to  or  required  by  the  emplaning^ 
passengers.   In  the  absence  of  the  showing  of  an  inherent  dif- 
ference between  the  two  classes  of  flights,  it  would  appear 
that  the  application  of  different  fees  would  be  unreasonably 
discriminatory,  and  hence  invalid, 

3 ,  Deposit  of  Funds  So  Derived  in  the  General  Ftrnd 

All  revenues  received  at  San  Francisco  International  Air- 
port must  be  set  aside  and  deposited  in  the  "Airports  Revenue 
Fund."   (Charter  §6.4G8(s).) 

Section  6.408(b)  of  the  Charter  further  provides: 

"Moneys  in  the  Airports  Revenua  Fund  including 
earnings  thereon  shall  be  appropri&tad,  transferred, 
expended  or  used  for  the  following  purposes  per- 
taining to  the  financing,  maintenance  and  operation 
of  airports  and  related  facilities  owned,  operated 
or  coritrollsd  by  thfi  (Airports)  conimissicn  and  only 
in  acccrdarice  with  the  foliovfing  priority:   (1)  the 
paymeiit  of  operation  and  ncaint&nance  expenses  for 
such  airports  or  related  facili-ties;  (2)  the  payment 
of  pension  charges  and  proportionate  payments  to 
such  compensation  and  other  insurance  or  outside 
reserve  funds  a3  th<=  coiEraission  nay  establish  or 
the  board  of  siipervisors  m.^y  reqrJ.re  with  respect 
to  employees  of  the  ccocriiaL^ioni  (3)  the  payment  of 
principal,  interest,  reserve,  sinking  fund,  and 
other  mandatory  funds  created  to  secure  revenue 
bonds  hereafter  issued  by  the  commission  for  the 
acq  ui.-;  it  ion,  construction  or  extension  of  airports 
or  related  facilities  owned,  operated  or  controlled 
by  the  commission;  (4)  the  payment  of  principal  and 
interest  on  general  obligation  bonds  heretofore  or 
hereafter  issued  by  the  city  and  county  for  airport 
purposes;  (5)  reconstruction  and  replacement  as 
determined  by  the  commission  or  as  required  by  any 
airport  revenue  bond  ordinance  duly  adopted  and 
approved;  (6)  the  acquisition  of  land,  real  property 
or  interest  in  real  property  for,  and  the  acquisition, 
construction,  enlargement  and  improvement  of  nev; 
and  existing  buildings,  str-actures,  facilities, 
utilities,  equipment,  appliances  and  other  property 
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necessary  or  convenient  for  the  development  or 
improvement  of  any  airports  and  heliports  owned, 
controlled  or  operated  by  the  commission  in  the 
promotion  and  accommodation  of  air  commerce  or 
navigation  and  matters  incidental  thereto; 
(7)  the  return  and  repayment  into  the  general 
fund  of  the  city  and  county  of  any  sums  paid  by 
the  city  and  county  from  funds  raised  by  taxation 
for  the  payment  of  interest  on  and  principal  of 
any  general  obligation  bonds  heretofore  issued 
by  the  city  and  county  for  the  acquisition,  con- 
struction and  improvement  of  the  San  Francisco 
International  Airport;  (8)  for  any  other  lawful 
purpose  of  the  commission," 

All  charges  levied  by  the  Airports  Commission  on  passen- 
gers emplaning  at  San  Francisco  International  Airport  must  be 
deposited  in  the  Airports  Revenue  Fund,  and  hence  cannot  be 
deposited  in  the  General  Fund.  However,  after  the  requirements 
of  Items  1  through  6  are  satisfied,  any  balance  in  the  Airports 
Revenue  Fund  would  be  available  for  transfer  to  the  General  Fund 
to  the  extent  that  payments  from  funds  raised  by  taxation  have 
been  made  for  interest  and  principal  on  general  obligation  bonds 
issued  for  the  acquisition,  cotistruction  and  improvements  at 
San  Francisco  International  Airport.  I  have  been  advised  by 
the  Controller  that  the  amounts  thus  paid  from  funds  raised  by 
taxation  presently  total  approximately  $24,388,000. 

4.  Earmarking  of  Funds  So  Derived  to 

Offset  the  Mimlci;*Kl  Railway  Deficit 

For  the  reasons  above  stated,  namely,  the  provisions  of 
Section  6,408  of  the  Charter,  funds  derived  from  any  levy  of 
charges  on  passengers  at  San  Francisco  International  Airport 
cannot  be  earmarked  to  off sat  the  Municipal  Railway  deficit. 
All  funds  so  derived  must  be  deposited  in  the  Airports  Revenue 
Fvind  and  appropriated,  transferred,  expended  or  used  as  speci- 
fically provided  in  Section  6.408(b). 

A  possible  alternative  method  of  imposing  a  charge  on 
passengers  emplaning  from  San  Francisco  International  Airport 
would  be  the  imposition  of  a  local  tax  on  the  sale  of  airline 
tickets  within  the  City  and  County  of  San  Francisco, 

The  City  and  County  of  San  Francisco  has  no  extra-terri- 
torial power  of  taxation  (South  Pasadena  v.  Los  Angeles  Terminal 
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Ry.  Co..  109  Cal.  315,  321).  Hence,  the  Board  of  Supervisors 
IS  without  power  to  enact  an  ordinance  imposing  a  tax  on  an 
event  occurring  at  Sen  Francisco  International  Airport  situated 
wholly  within  the  jurisdictional  limits  of  another  county,  to 
wit:  San  Mateo  County. 

However,  it  wovild  be  wi.thin  the  power  of  the  Board  to 
impose  a  tax  on  a  taxable  local  event  such  as  the  sale  within 
San  Francisco  of  airline  tickets  on  plr.nes  departing  from  San 
Francisco 
tax  is  not 
4  C.3d  108, 
through  its  ownerahir)  snd  oi:e.raticn  of  San  Francisco  Interna - 
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tional  Airport,  provides  facilities  for  the  public  use  of  air- 
line passengers,  such  a  tax  under  the  Supratne  Court  decision 
would  not  violate  the  Federal  Constitiition.   In  this  connection, 
the  Court  held  that:  "So  long  as  the  fimdrj  received  by  local 
authorities  under  the  statute  arv^  not  show.i  to  exceed  their 
airport  costs,  it  is  immaterial  whether  those  funds  are  expressly 
earmarked  for  airport  use."  It  would  thus  appear  that  any  local 
tax  so  imposed  would  be  constitv.ticri&l  so  long  as  the  funds 
derived  therefrora  did  not  exceed  the  airport  costs. 

Howevarj,  it  must  be  pointed  out  that  stach  a  tax  could  be 
easily  avoided  by  a  prospective  airline  passenger  simply  by 
piarchasing  the  ticket  elsewhere  than  within  the  jurisdictional 
limits  of  the  City  and  County  of  San  Francisco;  as,  for  instance, 
at  our  airport.  Hence,  the  revenue  producing  potential  of  such 
a  local  tax  is  highly  questionable.  Notwithstanding  its  appar- 
ent shortcoming,  if  In-positicn  of  such  a  local  tax  Is  neverthe- 
less deemed  desirable,  upon  request  therefor  I  shall  be  pleased 
to  prepare  and  submit  the  necessary  legislation  for  introduction 
to  the  Board. 

Very  truly  yours. 


THOMAS  M.  O'COl^^OR 
City  Attorney 
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tfiSTCUM^MTS  DCPT. 

SAN    F.-  XCi?CO 
PUCLIC    LIBRARY 


Mr,  Bernard  Or si 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Bibliography  of  Material  Used  in 

Police  Department  Promotive  Examinations 
Must  B3  Promulgated  Not  Lsbs  Than  Six 
Months  Prior  to  Examination 

Dear  Mr.  Or si: 

This  is  in  response  to  your  recent  letter  in  which  you 
request  an  interpretation  of  the  language  of  Charter  Section 
146  as  amended  In  November  1971  concerning  the  bibliography  to 
be  promulgated  for  promotive  examinations  within  the  Police 
Department ,  ^ 

The  spacific  langviage  of  the  amendment  is  as  follows: 

"The  civil  service  commission  shall  provide 
for  promotion  in  the  police  department  on  the 
basis  of  exauainations  and  tests  as  hereinabove 
set  forth  at  least  once  every  four  years  for  each 
promotive  position  or  rank  in  the  police  depart- 
ment and  questions  asked  or  problems  given  in 
said  examination  shall  be  related  to  material 
taken  from  a  bibliography  proioulgated  within  the 
police  department  from  time  to  time  by  the  police 
commission  which  will  be  prepared  in  consultation 
with  the  civil  service  commission;  provided,  how- 
ever, that  any  such  bibliography  shall  be  pro- 
mulgated within  the  police  department  not  less 
than  six  months  prior  to  the  date  of  any  promotive 
examination  within  the  police  department.  ' 

Your  specific  qxxestion  is  whether  or  not  an  examination 
may  be  held  prior  to  six  months  from  the  availability  of  items 
on  the  scope. 
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This  paragraph  was  placed  in  the  Charter  in  the  November 
election  of  1971  and  has  not  yet  been  interpreted.   It  is 
clear,  however,  that  the  bibliography  must  be  promulgated  not 
less  than  six  months  prior  to  the  date  of  the  promotive  examin- 
ation.   (Ecphasis  added.)  The  questions  asked  or  problems 
given  in  the  examination  must  be  related  to  material  taken  from 
this  bibliography.  The  obvious  purpose  of  this  language  is  to 
allow  the  epplicants  for  the  examination  a  six  month  period  to 
study  the  sources  of  the  material  from  which  the  examination  is 
to  be  given. 

In  view  of  th3  language  and  the  obvious  purpose  of  the 
language,  the  courca  of  the  examination  contained  in  the  bibli- 
ography must  be  eqxialiy  available  to  all  those  taking  the 
examination  for  a  pariod  of  not  less  than  six  months  prior  to 
the  date  of  the  examination.  The  bibliography  orust  be  promul- 
gated at  least  six  months  befcrs  the  date  of  the  examination. 

Very  truly  yours 


nOEC'-iJ  M.   O'COMCR 
City  Attorney 
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Mr.  Philip  P.  Engler 

Acting  Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Collective  Bargaining  With  Mxmicipal 
Railway  Platfom  Employees 

Dear  Mr.  Engler: 

By  letter  of  May  31,  sent  &t  the  direction  of  Supervisor 
von  Beroldingen,  advice  is  sought  upon  the  question  of  whether 
"there  is  any  statutory  prohibition  against  a  collective  bar- 
gaining agreeraant  between  the  City  and  County  of  San  Francisco 
and  the  transport  workers."  The  latter  reference  is,  of  course, 
to  Local  25CA  of  the  Transport  Workers  Union  of  America. 

We  are  impelled  to  advise  Supervisor  von  Beroldingen 
that  there  is  both  statutory  and  case  law  constituting  prohibi- 
tion against  a  collective  bargaining  agreement  between  the  City 
and  County  of  San  Francisco  and  the  Transport  Workers  Union. 

Charter  Section  8.4C4  (fort'icrly  §151,3. l--sometimes 
popularly  designated  as  Proposition  "G"  by  virtue  of  ballot 
placement  in  the  November  7,  1967,  election)  provides  a  full 
and  exclusive  method  for  determining  and  fixing  the  "wages, 
conditions  and  benefi.ts  of  employment"  allowable  to  platform 
employees  of  the  Municipal  Railway,   In  addition,  and  subject 
to  certain  conditional  factors  not  germane  to  our  instant  con- 
siderations, that  same  section  (8.404)  makes  it  clear  that  the 
health  insurance,  retirement  and  vacation  benefits  provided 
for  in  other  sections  of  the  Charter  to  City's  employees  in 
general  shall  also  apply  to  City's  pl£ttfox:!a  employeaSo 

In  short,  our  local  Charter  embraces  a  complete  scheme 
for  providing  to  platform  employees  all  of  the  "wages  and  condi- 
tions" elements  customarily  found  in  a  collective  bargaining 
agreement  in  the  private  emplojnnent  sector.  Any  process  of  col- 
lective bargaining  between  City  and  its  platform  employees  would 
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first  require  Charter  amendments  to  eliminate  the  presently 
controlling  Charter  processes  noted  above. 

The  foregoing  analysis  of  the  effect  of  our  Charter  as 
prohibitive  of  collective  bargaining  with  platform  employees 
is  fully  supported  by  case  law.  On  a  number  of  occasions,  it 
has  been  judicially  asserted  that  the  terms  and  conditions  of 
public  employment  are  set  by  legislation,  and  not  by  contract. 
(Nutter  V.  Santa  Monica,  74  Cal.App.2d  292;  City  of  Los  Angeles 
V.  Los  Anc;g.le.s  et£,__Ck)uncil,  94  Cal.App.2d  3o;  Mewmarker  v. 
Regents  61   the'UnlversTty  of  Cal. ^  160  Cal.App.2d  640.) 

While  it  is  trus  that  in  limited  instances  explicit 
statutory  authority  hf:s  perj^^dtted  collective  bargaining  between 
certain  public  entities  and  their  employees  (see  Los  Angeles 
MTA  V,  Brotherhood  of  Railway. Traimas?^.,  54  Cal.2d"'gB'4~and  State 
of  California  v. ^TayToFT  353  U'Sc  353,  1  LeEd.2d  1034),  such  is 
obviously  not"  the  case  herein  benai'-se  of  the  above  noted  appli- 
cation of  Charter  Section  8.404  to  platform  employees. 

Note  should  also  be  taken  of  the  fact  that  even  under  the 
terms  of  the  Mayers -Miiias -Brown  Act  (GoVo  Code  §§3500  et  seq,), 
no  such  process  as  "collective  bargaining"  is  authorized.  To 
the  contrary,  Section  3509  thereof  states  that: 

"The  enactment  of  this  chapter  shall  not 
be  construed  as  making  the  provisions  of  Section 
923  of  the  Labor  Code  applicable  to  piablic 
employees,"   (Emphasis  addfid,) 

Labor  Code  Section  923  states  it  to  be  the  "public 
policy"  of  California  that  "Negotiation  of  terms  and  conditions 
of  labor  should  result  from  voluntary  agreement  between  employer 
and  employees,"  Also,  that  section  speaks  of  the  employees' 
privilege  for  "collective  bargaining  or  other  mutual  aid  or  pro- 
tection." 

However,  the  negative  declaration  contained  in  Government 
Code  Section  3509,  as  quoted  above,  makes  it  evident  that  it  is 
not  currently  the  "public  policy"  in  California  that  there  shall 
be  collective  bargaining  between  public  entities  and  their 
employees.   It  appears  true  that  shifting  philosophies  may  soon 
bring  collective  bargaining  into  public  employment  in  California; 
but  upon  the  existing  state  of  controlling  law,  we  must  hold  that 
such  practice  is  not  presently  a  legal  vehicle  for  the  resolution 
of  local  personnel  issues. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 
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BOCUMTNTS  t>EPT. 
SAN  F.:Ar.'C!SCO 
PUBLIC   LIBRARY 

Mr,  James  F.  Wurm 

Assistant  General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hail 

San  Francisco,  California  94102 

Subject:  Street  Cleaner  Rate  of  Pay  Established 
by  Collective  Bargaining  Agreement  as 
Applicable  to  Street  Cleaners  in  City 
Service 

Dear  Mr,  Wurm: 

This  is  in  reply  to  your  request  for  opinion  whether 
the  Civil  Scrvict^  Goutaissicn  wxst   certify  the  rate  of  pay  estab- 
lished for  strfc&t  cleaners  in  private  industry  under  collective 
bargaining  agreeoant  as  the  rate  of  pay  for  street  cleaners  in 
the  City  and  Coiaity  service. 

In  1966  the  Superior  Court  in  the  case  of  Freed  y.  City 
and  County  of  San  Francisco-  No,  531299,  ordered  that  the  City 
set  the  salary  for^straet  cleaners  in  accordance  with  Section 
151  of  the  Charter  so  that  such  rcte  bears  a  realistic  relation- 
ship to  the  rate  of  pay  being  paid  to  laborers  performing  street 
work  in  private  employ;nent.  At  that  time  there  was  no  collective 
bargaining  agreement  setting  the  rate  of  pay  for  street  cleaners 
in  private  industry.  Subsequent  to  the  Freed  judgment  and  in 
accordance  therewith,  a  meiuorendum  of  agreement  was  entered  into 
between  plaintiffs  and  the  Civil  Service  Commission  setting  the 
rate  of  pay  for  street  cleaners  at  90  per  cent  of  the  rate  of 
pay  being  paid  to  laborers  in  private  industry  as  established  by 
collective  bargaining  agreement. 

In  your  letter  you  advise  that  The  Associated  General 
Contractors  of  California,  Inc.  and  the  Northern  California 
District  Council  of  Hod  Carriers,  Building  and  Construction 
Laborers  have  established  a  rate  of  pay  by  collective  bargaining 
agreement  for  street  cleaners  in  private  industry  and  have 
included  that  rate  in  the  Laborers'  Master  Agreement  at  page  57, 
a  copy  of  which  is  attached  to  your  request. 
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Section  8.403  of  the  Charter  (formerly  §151.3)  provides 
in  part: 

"Whenever  any  groups  or  crafts  establish  a 
rate  of  pay  for  such  groups  or  crafts  through 
collective  bargaining  agreements  with  employers 
employing  such  groups  or  crafts,  and  such  rate 
is  recognized  and  paid  throughout  the  industry 
and  establishments  employing  such  groups  or 
crafts  in  San  Francisco  and  the  civil  service 
commission  shall  certify  that  such  rate  is  gen- 
erally prevailing  for  such  groups  or  crafts  in 
private  emplojonent  in  San  Francisco  pursuant  to 
collective  bargaining  agreements,  the  board  of 
supervisors  shall  have  the  power  and  it  shall 
be  its  duty  to  fix  such  rate  of  pay  as  the  com- 
pensations for  such  groups  and  crafts  engaged  in 
the  city  and  county  service." 

Section  8.403  requires  the  Civil  Service  Commission  to  certify 
a  collective  bargaining  rate  when  such  rate  is  recognized  and 
paid  by  private  industry  in  San  Francisco,  and  the  Board  of 
Supervisors  shall  fix  such  rate  of  pay  as  compensation  for  simi- 
lar groups  or  crafts  in  the  City  and  County  service.  Therefore, 
if  the  Civil  Service  Conmission  finds  that  the  street  cleaner 
rate  included  in  the  Laborers*  Master  Agreement  is  recognized 
and  paid  throughout  private  industry  in  San  Francisco,  then  the 
Commission  must  certify  that  rate  to  the  Board  of  Supervisors 
as  the  generally  prevailing  rate  of  pay  for  street  cleaners. 
Thereafter,  the  Board  must  fix  that  rate  as  compensation  for 
street  cleaners  in  the  City  and  Cotinty  service. 

Very  truly  yours. 


THOmS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 
SAN  FRAfJCISCO 
PUELIC    LIBRARY 


Mr,  Arthur  S.  Beckar,  Director 

Parking  Authority  of  the  City  and 

County  of  S?.n  Francisco 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:  Workmen's  Compensation  Coverage 
for  Officers  and  Employees  of 
the  Pc.rking  Authority 

Dear  Mr.  Becker: 

This  is  in  response  to  your  letter  requesting  my  advice 
with  respect  to  v/oriiiien '  s  compensation  coverage  for  officers 
and  employees  of  the  Parking  Authority. 

The  Park5.ng  A,uthority  of  the  City  and  County  of  San 
Francisco  was  activated  pursuant  to  the  provisions  of  the 
Parking  Law  of  1949.   (Sts,  &  Hy-.  Code,  §§32500  et  seq.)  The 
Parking  Authority  is  "a  public  body  corporate  and  politic." 
(Sts.  &  Hy.  Code^  §32630,)  Consequently,  the  Parking  Authority 
is  an  entity  separate  eind  distinct  frocn  the  City  and  County  of 
San  Francisco. 

The  statutory  provisions  governing  workmen's  compensation 
coverage  and  benefits  in  the  State  of  California  are  set  forth 
in  the  Labor  Code.  Section  3600  of  the  Labor  Code  provides: 

"Liability  for  the  corcpensation  provided  by 
this  divisi.on,  in  lieu  of  any  other  liability 
whatsoever  to  any  person  except  as  provided  in 
Section  3706,  shall,  without  regard  to  negligence, 
exist  against  an  employer  for  any  injury  sustained 
by  his  employees  arising  out  of  and  in  the  course 
of  the  employment  and  for  the  death  of  any  employee 
if  the  injury  proximately  causes  death,  in  those 
cases  where  the  following  conditions  of  compensa- 
tion concur: 
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"(a)  Where,  at  the  time  of  the  injury,  both 
the  employer  and  the  employee  are  subject  to  the 
compensation  provisions  of  this  division. 

"(b)  Where,  at  the  tine  of  the  injury,  the 
employee  is  performing  service  growing  out  of  and 
incidental  to  his  employment  and  is  acting  within 
the  course  of  his  employment. 

"(c)  Where  the  injury  is  proximately  caused 
by  the  employment,  either  vjith  or  without  negli- 
gence . 

"(d)  Where  the  injtrry  is  not  caused  by  the 
intoxication  of  the  injured  employee, 

"(e)  Where  the  injury  is  not  intentionally 
self-inflicted, 

"(f)  Where  the  employee  has  not  willfully  and 
deliberately  caused  his  own  death. 

"(g)  VJhere  the  injury  does  not  arise  out  of 
an  altercation  in  which  the  injured  employee  is 
the  initial  physical  aggressor." 

In  accordance  with  Section  3600,  V7henever  an  "employee"  sus- 
tains injury  or  is  killed  vx»der  circ"*mstanccs  contemplated  by 
the  provisions  of  Section  3600,  his  "euipioyer"  becomes  liable 
for  the  benefits  provided  under  the  workmen's  compensation  pro- 
gram set  forth  in  the  Labor  Code, 

Section  3300  of  the  Labor  Code,  insofar  as  pertinent 
herein,  defines  "employer"  to  mean: 

"(a)  The  State  and  every  State  agency. 

"(b)  Each  county,  city,  district,  and  all 
public  and  quasi  public  corporations  and  public 
agencies  therein,   (Emphasis  added.) 

II      II 
•  •  • 

The  Parking  Authority  is  clearly  an  "employer"  within  the  mean- 
ing of  the  Labor  Code. 
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mean: 


Section  3351  of  the  Labor  Code  defines  "employee"  to 

"...  every  person  in  the  service  of  an 
employer  under  any  appointment  or  contract  of 
hire  or  apprenticeship,  express  or  implied,  oral 
or  written,  whether  lawfully  or  unlawfully 
employed,  and  includes: 

"(a)  Aliens  and  minors, 

"(b)  All  elected  and  appointed  paid  public 
officers. 

"(c)  All  officers  and  merubers  of  boards  of 
directors  of  quasi-public  or  private  corporations 
while  rendering  actual  service  for  such  corpora- 
tions for  pay;  provided  thiit,  where  the  officers 
and  directors  of  any  such  private  corporation  are 
the  sole  shareholders  thereof,  the  corporation  and 
such  officers  znd   directors  shall  come  under  the 
compensstloxi  previsions  of  irhis  division  only  by 
election  as  provided  in  Section  4151(a)," 

The  officers  and  eraployees  of  the  Parking  Authority  are  clearly 
"employees"  within  the  raeaning  of  the  Labor  Code.  This  office 
has  previously  advised  you  that  wciubers  of  the  Parking  Authority 
are  also  "emDlcyees"  of  the  Parking  Au-hority  while  rendering 
actual  service  to  the  Parking  Autnority.   (See  City  Attorney'^s 
Opinion  No.  395,  dated  June  II,  1951.) 

From  the  foregoing,  it  can  be  seen  that  whenever  an 
"employee"  of  tbjR   Parking  Authority  is  injured  or  killed  under 
circumstances  entitling  su;:h  "employee"  or  his  dependents  to 
workmen's  compensation  benefits,  the  Parking  Authority,  as  the 
"employer,"  is  liable  for  such  benefits  and  must  provide  them. 

An  "employer"  other  than  the  State  of  California  and  its 
political  subdivisions  is  required  to  secure  the  payment  of 
workmen's  compensation  benefits  either  by  being  insured  against 
liability  for  such  benefits  or  by  qualifying  to  be  "self-insured." 
(Lab.  Code,  §3700.)  The  State  of  California  and  its  political 
subdivisions  may  be  "permissibly  uninsured"  for  their  workmen's 
compensation  liability  without  satisfying  the  requirements 
imposed  upon  private  employers  who  desire  to  be  "self -insured," 
(Lab.  Code,  §3700.)  The  City  and  County  of  San  Francisco  is. 
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except  for  certain  special  categories  of  employees,  "permissibly 
uninsured"  with  respect  to  its  liability  for  workmen's  compen- 
sation benefits. 

If  the  State  of  Calif ort^ia,  its  political  subdivisions 
or  other  public  agencies  desire  to  insure  against  their  liability 
for  workmen's  compensation  benefits,  sxach  insurance  must  be 
obtained  through  the  State  Compensation  Insurance  Fund.   (Ins. 
Code,  §11870.)  From  the  statements  in  your  letter,  it  appears 
that  the  Parking  Authority  has  heretofore  determined  to  insure 
against  its  workmen's  compensation  liability  and  is  currently 
insured  through  the  State  Compensation  Insurance  Fund, 

In  your  letter,  you  allude  to  the.  fact  that,  pursuant  to 
a  Charter  amandiiient  effective  in  1963;  officers  and  employees 
(but  not  members)  of  the  Parking  Authorrity  are  eligible  for 
membership  in  the  San  Francisco  City  and  County  Employees'  Retire- 
ment System.   (Charter,  §8,504,  formerly  §158.4  of  the  Charter 
of  1932.)  Membership  in  the  Retirement  System  has  nothing  to  do 
with  the  entitlen:?nt*  of  a  Parking  Authority  member,  officer  or 
employee  to  wor :ci-/r.n ' s  co.^pensaticn  ber.iflts.   If  such  member, 
officer  or  er.plcy^rjc  siistains  an  industrial  j.njury,  the  Parking 
Authority  will  b^   liable  to  provide  hlci  with  worlcioen's  compensa- 
tion benefits,  even  though  he  is  not  a  member  of  the  Retirement 
System. 

It  is  trtoe  that  the  Retiri5i:is?nt  Board  of  the  San  Francisco 
City  and  County  Erapj-oyees"  Eetire-aient  Systsm  has  been  designated 
as  the  body  within  the  City  and  County  government  to  administer 
the  benefit  provisicms  of  th.^.   California  workmen's  compensation 
laws.   (Charter,  §8.515,  formerly  §172  of  the  Charter  of  1932.) 
However,  the  R-etireoent:  Board  is  authorized  to  administer  such 
benefits  only  with  respect  to  officers  and  employees  of  the  City 
and  County,  the  San  Francisco  Unified  School  District  and  the 
San  Francisco  Community  College  District.   (Charter,  §3.515.) 
Since  the  Parking  Authority  is  a  legal  entity  separate  and  dis- 
tinct from  the  City  and  County  of  San  Francisco,  the  Retirement 
Board  is  not  authorised  to  administer  the  workmen's  compensation 
benefits  for  the  members,  officers  or  employees  of  the  Parking 
Authority. 

In  specific  response  to  your  request  for  advice,  please 
be  advised  that  the  Parking  Authority  should  continue  to  provide 
workmen's  compensation  coverage  for  its  members,  officers  and 
employees  by  insuring  through  the  State  Compensation  Insurance 
Fund. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


<■'•') 


\x:r.. 


oh   03 


c 


or"     7 


Letter  Opinion  No.  72-49 


June  29,  1972 


bOCUMETNTS   DGPT. 

SAN  F.  .-.r-icisco 

PUBLIC   LIBRARY 

Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Retirenient  Rights  of  Director 
of  Traffic 

Dear  Chief  Scott: 

This  is  in  response  to  your  request  for  my  opinion 
with  respect  to  the  effect,  if  nny,  of  the  passage  of  Prop- 
osition E  (Kovcaber  2,  1971  election)  upon  the  rights  of  the 
Director  of  Tri.i'fic  undar  the  Sen  Francisco  City  and  County 
Eraplo3'aes'  Retirement  Syctem,  Your  specific  concern  is  the 
effect,  if  any,  which  Proposition  E  vrould  have  v/ith  respect 
to  the  deteniiir.atlon  of  the  salsry  upon  which  the  amount  of 
the  Director  of  Traffic  service  retirement  allowance  will  be 
based. 

The  Director  of  Traffic  is  a  rcembsr  of  the  RetireiMnt 
System  pursuant  to  the  provisions  of  Section  So 544  of  the 
Charter  and,  therefore,  h-a  is  subject  to  mandatory  retirement 
on  the  first  day  of  the  month  next  following  his  attainment 
of  the  age  of  sixty-five  years »   (Charter,  §8.546.)  I  under- 
stand that  the  Director  of  Traffic  will  attain  the  age  of 
sixty-five  years  i.n  the  month  of  July  1973,  and,  consequently, 
he  will  be  compulscrily  retired  effective  August  1,  1973, 
unless  he  should  volurttarily  retire  prior  to  that  date. 

Members  of  the  Police  Department  are  qualified  for 
service  retirement  upon  the  completion  of  twenty-five  years  of 
credited  service  and  attainment  of  the  age  of  fifty  years. 
(Charter,  §§8.546  and  8.549.)  Upon  retirement  for  service,  a 
member  of  the  Police  Department  is  entitled  to  a  retirement 
allowance  equtl  to  55  per  cent  of  his  "final  compensation," 
plus  an  allowance  at  the  rate  of  3  per  cent  of  said  "final 
compensation"  for  each  year  of  service  rendered  after  qualify- 
ing for  retirement  as  to  age  and  service.   (Charter,  §8.546.) 


Letter  Opinion  No.  72-49 


Donald  M.  Scott  2  June  29,  1972 


The  allowance,  however,  may  not  exceed  70  per  cent  of  the  mem- 
ber's "final  compensation. 

The  term  "final  compensation,"  insofar  as  pertinent  to 
yotir  inquiry ,  means : 

"  .  ,  ,  the  monthly  compensation  earnable 
by  a  metr.ber  at  the  time  of  his  retirement  ,  ,  . 
at  the  rate  of  remiineration  attached  at  that  time 
to  the  rank  or  position  which  said  member  held, 
provided  that  said  member  has  held  said  rank  or 
position  for  at  least  one  ycsr  immediately  prior 
to  said  retirenient  ,  ,  ,;  and  provided,  further, 
that  if  ssid  member  has  not  held  said  rank  or 
position  for  at  least  one  y&ar  irafflsdiately  prior 
to  said  retireinant  ,  ,  ,,  final  compensation,' 
as  to  such  member,  shall  msen  the  monthly  compen- 
sation esmabia  by  such  rneiii>er  in  the  rank  or 
position  naxt  lower  to  thi=  rank  or  position  which 
he  held  at  the  time  of  retiremerit  ,  .  .  at  the 
rate  of  re.mimeration  attach-^d  e.t   the  time  of  said 
retirtii^nt  ...  to  said  next  lower  rank  or  posi- 
tion,"  (Charter,  §8.545.) 

As  can  be  seen  from  the  foregoing  definition  of  "final  compensa- 
tion," in  order  for  the  Director  of  Traffic  to  receive  a  retire- 
ment allowance  based  upon  the  salary  of  the  rank  of  Director  of 
Traffic,  he  must  b^ve  held  that  rank  for  at  least  the  one  year 
immediately  prior  to  his  retirement. 

Proposition  E  (November  2,  1971,  election)  amended,  inter 
alia.  Sections  3.530  and  3,531  of  the  Charter  so  as  to  abolish 
certain  ranks  in  the  Police  Department,  including  that  of 
Director  of  Traffic  snd  so  as  to  authorize  the  Police  Commission 
to  create  new  or  additional  ranks  or  positions  in  the  department. 
I  understand  that  on  April  12,  1972,  the  Police  Commission,  pur- 
suant to  the  authority  granted  it  under  Section  3.530,  as  amended, 
adopted  Resolution  167-72,  whereby  it  created,  effective  July  1, 
1972,  each  of  the  positions,  including  that  of  Director  of 
Traffic,  which  would  be  abolished  at  the  close  of  June  30,  1572, 
in  accordance  with  the  amendments  effected  by  Proposition  E. 
Resolution  167-72  recites  that: 

"...  it  is  the  intent  of  the  Police  Cora- 
mission  that  the  above  stated  newly  created  posi- 
tions having  the  same  title  as  such  positions 
that  existed  in  the  Police  Department  prior  to 
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July  1,  1972,  are  the  same  positions,  and  are  not 
to  be  considered  for  purposes  of  retirement, 
salary  rights  or  salary  increments  as  new  posi- 
tions." 

It  is  clear,  therefore,  that  the  intent  and  effect  of 
this  resolution  was  to  cont3.nue  in  existence  without  change 
the  ranks  and  positions  which  would  othen/ise  be  abolished 
at  the  close  of  June  30,  1972,  by  the  operation  of  the  amend- 
ments effected  by  Proposition  E. 

With  specific  reference  to  the  rank  of  Director  of 
Traffic,  Resolution  167-72  has  the  effect  of  continuing  that 
rank  without  any  bresk  in  its  existence.  Consequently,  the 
passage  of  Proporiition  E  will  not  have  any  effect  upon  the 
determination  of  the  aanount  of  the  service  retircinent  allow- 
ance of  the  Director  of  Traffic, 

Ve7:y  truly  yours. 


City  Attorney 
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Documents  E3€PT. 
SAN    F,.ANC!SCO 
PUBLIC    LIBRARY 


Mr,  Robert  J,  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Applicability  of  Brown  Act  to  Action 
Taken  by  Committees  of  Board  of 
Supervisors 

Dear  Mr.  Dolan: 

I  have  your  letter  dated  June  27,  1972,  requesting  my 
opinion  as  to  the  legality  of  the  practice  of  committees  of  the 
Board  of  Supervisors  taking  a  proposed  measure  under  stibmission 
and  subsequently  making  in  a  nonpublic  session  a  decision  con- 
cerning recommendation  or  other  disposition  of  the  measure. 

Initially,  your  request  requires  a  consideration  of  the 
applicability  of  the  Ralph  M,  Brown  Act  (Gov.  Code  §  54950  et 
seq.)  to  committees  of  the  Board  of  Supervisors, 

Under  Government  Code  Section  54953  all  meetings  of  the 
legislative  body  of  a  local  agency  are  required  to  be  open  and 
public.  "Legislative  body"  is  defined  in  Government  Code  Sec- 
tion 54952  as  follows : 

"As  used  in  this  chapter,  'legislative  body' 
means  the  governing  board,  commission,  director 
or  body  of  a  local  agency,  or  any  board  or  commis- 
sion thereof,  and  shall  include  any  board,  commis- 
sion,  committee,  or  other  body  on  which  officers 
of  a  local  agency  serve  in  their  official  capacity 
as  members  and  which  is  supported  in  whole  or  in 
part  by  funds  provided  by  such  agency,  whether  such 
board,  commission,  committee  or  other  body  is 
organized  and  operated  by  such  local  agency  or  by 
a  private  corporation,"   (Underlining  added.) 
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The  underlined  portion  of  Section  54952  above  is  the 
wording  as  originally  enacted.  It  was  construed  by  the  Attorney 
General  in  1958  as  not  including  committees  of  legislative  bodies 
where  such  conmittees  consist  of  less  than  a  quorum  of  the  oaem- 
bers  of  the  legislative  body  that  created  them. 

"The  attorney  general  ruled  in  32  Ops.  Cal. 
Atty.  Gen.  240,  242,  that  under  section  54953 
'only  meetings  of  the  legislative  body  of  a  local 
agency  are  required  to  be  open  and  public'  He 
further  held  that  the  law  'does  not  apply  to 
special  committees  or  subcommittees  of  local 
agencies  where  such  committees  consist  of  less 
than  a  quorum  of  the  members  of  the  legislative 
body  that  have  created  them.'   (P.  240.)  At  page 
241  it  is  said:   'Local  agencies  may  and  do  per- 
form much  of  their  work  through  committees. 
Public  agencies  usually  have  a  number  of  standing 
committees  and  frequently  appoint  special  commit- 
tees to  investigate  and  report  concerning  specific 
matters.  Such  committees  are  mere  instrumentalities 
of  the  governing  agency  and  their  determinations 
are  not  the  determinations  of  the  agency.  The 
agency  may  not  delegate  its  powers  to  a  committee. 
Only  when  and  if  the  agency  ratifies  and  approves 
the  act  of  one  of  its  committees  does  it  become 
the  act  of  the  agency.'  At  242:   'Ordinarily,  a 
committee  is  composed  of  less  than  a  quorum  or  the 
legislative  body  that  has  created  it.  In  those 
cases  the  findings  of  such  a  committee  have  not 
been  deliberated  upon  by  a  qxiorum  of  the  legis- 
lative body  and  the  necessity,  as  well  as  oppor- 
tunity, for  full  public  deliberation  by  the 
legislative  body  still  remains.  Thus  the  public's 
rights  under  the  secret  meeting  law  are  protected. 
Therefore,  meetings  of  conmittees  of  local  agencies 
where  such  committees  consist  of  less  than  a  quorum 
of  the  members  of  the  legislative  body  are  not 
covered  by  the  act.'"  Adler  v.  City  Council  (1960) 
184  CalJVpp,2d  753,  771. 

At  the  1959  session  of  the  Legislature  a  bill  which  was 
introduced  to  extend  Section  54952  to  "any  committee  or  advisory 
committee"  of  any  board  or  commission  failed  to  pass.   (See 
Adler  v.  City  Council,  supra,  at  page  772.)  Thus,  if  the 
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Legislature  had  intended  to  extend  the  Brown  Act  to  committees 
of  less  than  a  quorxom  of  the  legislative  body,  the  plain,  simple 
and  direct  language  of  the  bill  xJould  have  been  sufficient. 

In  the  1961  session  of  the  Legislature  A.B.  363  was  intro- 
duced to  extend  the  Brown  Act  to  private  agencies  by  including 
them  in  Section  54952  if  the  membership  was  composed  in  part  of 
public  officers  and  the  activities  of  the  agencies  were  supported 
in  whole  or  in  part  by  public  funds.  Private  agencies  objected 
and  A, Bo  363  was  amended  so  as  to  add  to  Section  5A952  the  non- 
underlined  portion  set  forth  above  (Vol.  1,  Journal  of  the 
California  Assembly,  1961,  p.  983)  to  apply  only  to  those  pub- 
licly supported  boards,  commissions  or  committees  of  private  or 
public  agencies  on  which  public  officials  served  in  their 
official  capacity.  Therefore,  the  added  langxoage  refers  to 
boards,  commissions  or  committees  of  something  other  than  those 
of  the  legislative  body. 

It  should  also  be  noted  that  the  trial  court  in  Sacramento 
News  paper  Gv± id  v ,  Sacramento  County  Board  of  Supervisors  (1968) 
263  Cal.App.2d  41,  ^BT^hile  en  Joining  informal  meetings  of  the 
county  board  of  supervisors  limited  the  injunction  to  board  and 
committee  meetings  of  a  quoriom  or  more.  In  this  connection  the 
Attorney  General  has  recently  stated: 

"Permeating  the  whole  coverage  or  applica- 
bility of  the  Act  is  what  may  be  termed  ^the  less 
than  a  quorum  exception'  to  the  Act,  As  noted 
above  on  the  general  applicability  of  the  Act, 
section  54952.3,  relating  to  advisory  bodies  of 
the  local  agency,  now  expressly  codifies  this 
exception  as  it  relates  to  such  advisory  bodies. 
Section  45952.3  was  added  to  the  Act  in  19^^^ 
However,  since  the  opinion  of  this  office  rendered 
in  1958  in  32  Ops.Cal.Atty.Gen.  240  (1958),  such 
an  exception  has  been  recognized  in  varying  cir- 
cumstances. In  general  terms,  the  concept  is  that 
the  Act  ddes  not  apply  to  meetings  of  committees 
of  less  than  a   quorum  of  the  legislative  body  of 
the  local  agency.  This  is  because  the  findings 
of  such  a  committee  have  not  been  deliberated  upon 
by  a  quoriom  of  the  legislative  body,  and  conse- 
quently the  opportunity  for  a  full  public  hearing 
and  consideration  of  the  committees  findings  and 
recommendations  by  a  quorum  still  remains.  Hence 
the  public's  rights  under  the  Act  are  still  pro- 
tected."  (Office  of  the  Attorney  General,  Secret 
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Meeting  Laws  Applicable  to  Public  Agencies, 
ary  1972,  page  675 
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Additionally,  there  has  been  introduced  in  the  1972 
session  of  the  Legislature  a  bill  (A.B,  2225)  to  include  com- 
mittee or  subcommittee  of  a  legislative  body  in  the  term  "legis- 
lative body"  as  used  in  Section  54952.  The  bill  is  as  follows: 

"As  used  in  this  chapter,  *  legislative  body* 
means  the  governing  board,  commission,  directors 
or  body  of  a  local  agency,  or  any  board,  commis- 
sion, committee  or  subcommittee  thereof,  whether 
composed  of  moire  t:ln.^n7~or~less  than,  a  quor\jm  and 
¥Hall  include~any  board,  commission,  committee, 
or  other  body  on  which  officers  of  a  local  agency 
serve  in  their  official  capacity  as  members  and 
which  is  supported  in  whole  or  in  part  by  funds 
provided  by  such  agency,  whether  such  board,  com- 
mission, committee  or  other  body  is  organized  and 
operated  by  such  local  agency  or  by  a  private 
corporation."   (Underlined  portion  represents  the 
proposed  amendment.) 

Thus,  it  would  be  reasonable  to  assume  that  Section 
45952  does  not  include  subconmittees  or  committees  of  less  than 
a  quorum  of  a  legislative  body.  Otherwise,  there  would  be  no 
need  for  proposed  amendment  set  forth  above. 

Therefore,  it  is  my  opinion  that  the  Ralph  M.  Brown  Act 
does  not  apply  to  committees  of  the  Board  of  Supervisors  which 
are  less  than  a  quorum  thereof. 

Moreover,  it  would  appear  that  the  practice  of  committees 
of  the  Board  to  take  a  proposed  measure  under  submission,  after 
discussion  and  deliberation  at  a  public  meeting,  for  decision 
in  a  nonpublic  session  would  not  be  subject  to  the  Brown  Act. 
Section  54952.5  defines  "action  taken"  to  which  the  Act  applies 
as  follows: 

"As  used  in  this  chapter,  'action  taken' 
means  a  collective  decision  made  by  a  majority 
of  the  members  of  a  legislative  bodyT  a  collect ive 
c»/rriiXt,rjarit:  <?'.<  Y'^ovA'^f:   by  o.  uirijority  of  the  members 
of  a  legislative  body  to  ma^  a  positive  or  a 
negative  decision,  or  an  actual  vote  by  a  majority 
of  the  members  of  a  legislative  body  when  sitting 
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as  a  body  or  entity,  upon  a  motion,  proposal, 
resolution,  order  or  ordinance,"   (Emphasis 
added.) 

Most  recently  in  Treskiinoff  v,.  Hvirnan  Rights  Commission, 
et  al, ,  Superior  Court  Mo,  62^r^42,  the  trial  court  came  to  the 
opposite  opinion  in  that  the  court  concluded  regular,  standing 
committees  of  the  Human  Rights  Commission  were  within  the  terms 
of  Section  54952  and  vrere  subject  to  the  Brown  Act,  I  consider 
the  court's  decision  erroneous  and  Notice  of  Appeal  has  been 
filed.  Consequently,  the  trial  co'ort  decision  cannot  be  con- 
sidered final  and  determinative  of  the  question. 

Additionally^  the  defendants  in  that  action  were  the 
Himan  Rights  Commission  and  its  aicmbars  only  and  the  decision 
even  if  final,  would  only  be  enforceable  as  to  that  body.  A 
judicial  decision  is  not  lew  except  as  to  the  case  in  which  it 
is  made  (12  Cal,Jur^2d  643)  and  a  decision  of  a  trial  court  is 
not  a  binding  precedent,,   (See  King  Vc  United  Commercial  Travel- 
ler, 92  L.Ed.  60S,  611.) 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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PUDLIC  LIBRARY 


Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Conflict  of  Interest  Where  State  Law 
Requires  Membership  of  Supervisors 
on  Multi-County  Agency  Board;  Duty 
of  Supervisor  to  Follow  Official  City 
and  County  Policy  in  Latter  Capacity 

Dear  Mr,  Dolan: 

This  is  in  response  to  yoior  inquiry  as  to  whether  member- 
ship by  a  City  and  County  Supervisor  on  the  governing  board  of  a 
multi-county  agency  such  as  the  Bay  Area  Air  Pollution  Control 
District  or  the  Golden  Gate  Bridge,  Highway  and  Transportation 
District,  even  though  required  by  State  statute,  constitutes  a 
conflict  of  interest.  You  further  inquire  as  to  whether  a 
member  of  the  Board  of  Supervisors  holding  such  dual  membership 
is  required  as  a  matter  of  law  to  vote  in  such  multi-county 
capacity  in  accordance  with  San  Francisco's  officially  estab- 
lished policy. 

In  Letter  Opinion  No.  69-8,  dated  January  28,  1969,  I 
advised  that  the  appointment  of  members  of  your  Board  and  the 
Board  of  Directors  of  the  then  Golden  Gate  Bridge  and  Highway 
District  as  required  by  State  statute  (Sts.  &  Hy,  Code,  §27122) 
did  not  constitute  a  conflict  of  interest,  pointing  out  as  fol- 
lows: 

"Prior  to  the  action  of  the  State  Legislature 
in  1968  it  had  been  judicially  established  that 
the  duties  of  the  office  of  director  of  a  bridge 
and  highway  district  and  that  of  county  supervisor 
of  a  county  comprising  the  district  are  incompatible 
and  that  entrance  by  one  holding  either  office  upon 
the  duties  of  the  second  office  terminated  the  first 
office  as  effectively  as  a  resignation,.   (Peoplft  ex 
rel.  Bagshaw  v.  Thompson,  55  Cal.App.2d  14 7o) 
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"The  Bags haw  decision  was  based  upon  the 
common  law  rule  which,  by  statute,  is  the  rule 
of  decision  in  all  the  courts  of  the  State  of 
California  insofar  as  it  is  not  repugnant  to  or 
inconsistent  with  the  Constitution  of  the  Ur  ted 
States,  or  the  Constitution  or  laws  of  the  State 
of  California.   (Civil  Code,  Sec.  22.2). 

"The  mandate  contained  in  Section  27122  of 
the  Streets  and  Highv7ays  Code  as  added  by  the 
Legislature  in  1968,  that  four  of  the  directors 
of  the  Golden  Gate  Bridge  and  Highway  District 
be  elected  members  of  the  Board  of  Supervisors 
of  the  City  and  Coionty  of  San  Francisco  is  incon- 
sistent with  the  common  law  rule  holding  of  the 
court  in  the  Bagshaw  case  that  these  two  offices 
are  incompatible  and,  to  that  extent,  the  common 
law  has  been  superseded  by  statute.   (Civil  Code, 
Sec.  22,2;  Fall  River  Valley  Irr.  Dist.  v.  Mt. 
Shasta  Power  Corp..  202  Cal.  56;  Ex  parte  Bagwell. 
26  Cal.App.2d  418.)" 

In  my  opinion,  the  conclusion  reached  in  Letter  Opinion 
No.  69-8  would  be  applicable  to  any  situation  where  a  State 
statute  requires  that  a  member  or  members  of  your  Board  of 
Supervisors  be  elected  or  appointed  to  the  governing  body  of  a 
multi-county  agency,  and  accordingly,  such  dual  membership  would 
not  constitute  a  conflict  of  interest. 

An  ansxver  to  your  second  item  of  inquiry  calls  for  an 
analysis  of  the  legislation  creating,  or  authorizing  the  creation 
of,  each  such  mult i -county  agency.  With  respect  to  the  two 
specific  mult i -counties  agencies  mentioned  in  your  letter, 
namely,  the  Golden  Gate  Bridge,  Highway  and  Transportation  Dis- 
trict and  the  Bay  Area  Air  Pollution  Control  District,  such 
analysis  reveals  the  following  pertinent  information: 

The  Golden  Gate  Bridge,  Highway  and  Transportation  Dis- 
trict was  created  pursuant  to  the  provisions  of  the  Bridge  and 
Highway  District  Act.   (Sts.  &  Hy.  Code,  §§27000  et  seq.)  Sec- 
tion 27122  of  the  Streets  and  Highways  Code,  relating  to  the 
composition  of  the  Board  of  Directors  of  said  District,  provides 
as  follows: 

"The  composition  of  the  board  of  directors 
of  the  district  shall  be  as  follows: 
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"(a)  One  director,  representing  Del  Norte 
County,  one  director,  representing  Mendocino 
County,  and  one  director,  representing  Napa 
County,  appointed  by  the  board  of  supervisors 
of  the  respective  represented  coianty. 

"(b)  Three  directors,  representing  Marin 
County,  appointed  by  the  board  of  supervisors 
thereoJ:,  One  of  such  directors  shall  be  an 
elected  iiieniber  of  said  board  of  supervisors,  and 
another  of  such  directors  shall  be  an  elected 
member  of  a  city  council  of  a  city  within  Marin 
County,  and  shall  be  designated  by  the  Marin 
Coiincil  of  ffeyors  and  Councilmen. 

"(c)  Three  directors,  representing  Sonoma 
County,  appoint ^'.d  by  the  beard  of  supervisors 
thereof.  One  of  such  directors  may  be  an  elected 
member  of  said  board  of  supervisors,  and  another 
of  such  directors  shall  be  an  elected  member  of  a 
city  council  of  a  city  within  Sonoma  County,  and 
shall  be  designated  by  the  Mayors'  and  Councilmen 's 
Association  of  Sonoma  Countyo 

"(d)  Nine  directors,  representing  the  City 
and  County  of  San  Francisco,  eight  of  which  shall 
be  appointed  by  the  board  of  supervisors  thereof, 
and  one  of  which  shall,  be  appointed  by  the  mayor 
thereof,  by  an  order  of  appointment,  a  certified 
copy  of  which  shall  be  imiaediately  forwarded  to 
the  Secretary  of  State.  Four  of  such  directors 
shall  be  elected  members  of  said  board  of  super- 
visors." 

As  you  will  note.  Section  27122  specifically  provides 
that  the  directors  appointed  from  each  of  the  respective  counties 
comprising  the  District  "represent"  their  respective  counties. 
To  "represent"  a  person  has  been  defined  as:  "to  stand  in  his 
place;  to  supply  his  place;  to  act  as  his  substitute."   (Plummer 
V.  Brovm.  64*Cal.  429;  Black's  Law  Dictionary,  4th  Ed.)  Hence, 
any  member  of  the  District  "representing"  the  City  and  County  of 
San  Francisco  on  said  District  stands  in  the  place  of  said  City 
and  County  and  acts  as  the  substitute  thereof.  Accordingly,  in 
my  opinion,  each  such  director  has  a  duty,  as  a  matter  of  law, 
to  vote  in  such  multi-county  capacity  in  accordance  with  San 
Francisco's  officially  established  policy. 
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The  Bay  Area  Pollution  District  was  created  directly  by 
the  State  Legislature.   (Stats.  1955,  ch.  1797;  Health  £e  Saf. 
Code,  §§24345  et  seq,)  The  District  is  a  public  agency  of  the 
State  (Health  &  Saf.  Code,  §24350.1),  established  for  the  pur- 
pose of  providing  a  special  district  to  control  and  suppress 
air  pollution  in  the  Bay  Area  (Health  &  Saf.  Code,  §24346.2) 
which  the  Legislature  found  to  be  detrimental  to  the  public 
peace,  health,  safety  and  welfare  of  the  people  of  the  State. 
(Health  6e  Saf.  Code,  §24346.)  The  governing  body  of  the  Dis- 
trict is  a  Board  of  Directors,  composed  of  metubers  of  the 
boards  of  supervisors  of  the  counties,  and  mayors  and  city 
coxincilmen  of  the  cities,  comprising  the  District,   (Health  & 
Saf,  Code,  §24352.)  The  District  is  charged  with  the  duty  of 
establishing  and  executing  an  effective  program  for  the  redxac- 
tion  of  air  contaiuinants  within  the  District  (Health  &  Saf. 
Code,  §24354.1)  and  is  empowered  to  go  such  acts  as  may  be 
necessary  to  carry  out  the  provisions  of  the  law  creating  the 
District,   (li'ialth  &  Saf .  Code,  § 243 54 e 2,)  In  carrying  out  the 
powers  and  duties  of  the  District ^  the  members  of  its  Board  of 
Directors  are  serving  a  statewide  interest  and  owe  their 
undivided  allegiance  to  the  people  of  the  entire  state.  Accord- 
ingly, in  my  opinion,  ea^h  such  director  has  a  duty,  as  a 
matter  of  law,  to  vote  in  such  multi-covmty  capacity  in  accord- 
ance with  his  best  judgment  as  to  what  would  best  serve  the 
interest  of  the  people  of  the  entire  state,  even  though  such 
vote  may  not  at  all  times  bri  in  accordance  with  San  Francisco's 
officially  established  policy. 

The  conclusions  reached  herein  relate  only  to  the  two 
specific  multi-coxnty  agencies  cited  as  examples  in  your  inquiry. 
As  pointed  out  hereinabove,  a  question  relating  to  any  other 
mult i -county  agency  would  require  an  analysis  of  the  legislation 
creating,  or  authorizing  the  creation  of,  such  multi-county 
agency. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Do Ian,  Clerk 

Board  of  Sui:.ervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:      Draft  of  Aroendnicnt  to 
Crtarter  Section  3.5G0 

Dear  Mr.   Do Ian: 

You  have  reqii-iSted  that  this  office  prepare  an  amend- 
ment to  Chr.rtcr  Saction  3,530  which  incorporates  (1)  a  means 
of  enforcement  for  requireasnt  that  aoetings  of  boards  and 
commissions  be  open  and  public,  and  (2)  a  provision  that  any 
action  taken  at  a  meeting  held  in  violation  be  deemed  null 
and  void. 

A  draft  of  a  proposed  amendment  is  enclosed  herewith. 

The  matter  of  open  public  meetings  is  a  matter  of  state- 
wide concern  and  the  Brown  Act  (Gov.  Code  §§54950  et  seq.) 
applies  to  cliartsr  cit5.es.  Government  Code  Section  54959, 
declaring  that  a::tendanc.e  by  a  member  of  a  legislative  body  at 
a  meeting  thereof  where  action  is  taken  in  violation  of  the 
Brown  Act  or  its  amendasnts  is  a  misdemeanor,  and  Section  54960, 
providing  for  mandamus  and  injunction  to  stay  or  prevent  viola- 
tions or  threatened  violations  which  were  added  by  the  Legis- 
lature in  1961,  explicitly  provide  means  of  enforcement  of  the 
open  meeting  law.  The  provisions  in  the  draft  of  the  charter 
amendment  which  provide  tb^t  meetings  shall  be  "open  and  public 
in  accordance  with  the  reauirements  of  the  statutes  of  Cali- 
fornia applicable  thereto  can  be  regarded  as  confirmatory  of 
existing  law  and  as  serving  to  remove  any  ground  of  legal 
challenge  with  respect  to  a  means  of  enforcement.  The  penalties 
cannot  be  different  from  those  provided  under  State  law. 

Your  second  request  that  a  provision  be  drafted  to  make 
actions  taken  at  a  meeting  held  contrary  to  the  provisions  of 
the  Brown  Act  has  been  included  in  the  amendment.  Where  a 
matter  is  of  statewide  concern,  a  local  entity  cannot  legislate 


J 


Letter  Opinion  No.  72-52 


Mr.  Robert  J.  Dolan         2  July  3,  1972 


ijnless  it  can  be  determined  that  the  State  law  has  not  occupied 
the  field  of  legislation.  The  members  of  the  Board  of  Super- 
visors will  recall  the  litigation  with  respect  to  the  San 
Francisco  gun  registration  ordinance  wherein  the  California 
Supreme  Court  held  that  the  State  laws  respecting  gun  control 
did  not  indicate  an  intent  to  occupy  the  field  and  it  was  held 
that  the  San  Francisco  ordinance  regulated  in  an  area  where  the 
State  law  wan  not  only  silent  on  the  subject,  but  that  there  was 
no  intent  to  legislate  or  not  to  legislate  in  the  field  of  gun 
registration^   (Galvln  v.  Superior  Court  of  the  City  and  County 
of  San  Francii?coTTO  C.2T'H5lT3 

It  is  my  opinion  tlist  the  same  legal  principles  are 
involved  here.  The  State  legislation  proposed  in  1961  (Assembly 
Bill  No.  127)  included  a  provision  that  made  void  the  actions 
taken  at  an  illegal  maeting.  Governor  Edmund  G.  Brown  vetoed 
the  bill  and  in  so  doing  sent  the  following  message  to  the 
Assembly  on  March  8,  1961: 

"I  believe  that   this  bill  vjould  seriously 
imperil  the  finality  of  all  local  legislative 
decisions.  The  Bill  provides  that  any  action 
taken  at  a  non-public  meeting,  defined  in  the 
Bill  as  any  'collective  decision  ...  or  col- 
lective commitment  or  promise  ,  ,  , ' ,  is  void. 
Presumably  this  would  also  mean  that  any  such 
decision  merely  ratified  at  a  public  meeting 
would  also  be  void.  As  a  result  disgruntled 
persons,  unhappy  with  a  decision  of  a  local 
legislative  body  could  attack  it,  whether  with 
merit  or  not,  in  Court,  thereby  delaying  and 
obstructing  all  action.  The  consequences  for 
bond  resolutions,  for  example,  could  be  paralyz- 
ing, 

"I  do  not  believe  there  is  a  need  for  such 
a  drastic  remedy,   I  refuse  to  believe  that  there 
is  any  widespread  violation  of  the  present  law 
requiring  public  meetings  by  municipal  and  local 
officials  of  this  State,   In  my  judgment  this  Bill 
would  effectively  obstruct  progressive  local  legis- 
lation without  any  corresponding  benefit, 

"Accordingly,  I  am  returning  the  Bill  without 
my  signature." 


Letter  Opinion  No.  72-52 


Mr.  Robert  J.  Dolan         3  July  3,  1972 


Thereafter,  on  May  9,  1961,  Assembly  Bill  No.  363  was  amended 
to  incltide  those  provisions  of  Assembly  Bill  No.  127  to  which 
the  Governor  had  not  expressed  any  objection.  The  bill  was 
adopted  by  the  Legislature  and  signed  into  law  by  the  Governor 
and  is  incorporated  in  the  Government  Code  as  an  amendment  to 
the  Brown  Act,  The  veto  and  subsequent  legislation  illustrate 
that  the  Legislature  has  left  untouched  an  area  which  can  be 
considered  3.3   outside  of  the  field  of  state  preemption  and  as 
a  legal  matter  can  be  made  the  subject  of  local  law. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr,  Elmo  E,  Ferrari,  President 

The  Police  Commission 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Police  Commission  Disciplinary  Proceedings 
--Necessity  for  Public  Hearing 
(Charter  §8.343) 

Dear  Mr.  Ferrari: 

This  refers  to  your  request  for  an  opinion  relating  to 
disciplinai^r  procedures.  You  submitted  two  questions  for  my 
review : 

1.  Does  a  member  of  the  Police  Department  appear- 
ing before  the  Police  Commission  on  a  disci- 
plinary proceeding  have  the  right  to  request  a 
private  hearing? 

2.  If  answer  to  No.  1  above  is  in  the  affirmative, 
is  the  Police  Commission  obligated  to  hold  a 
private  disciplinary  hearing  if  requested  by 
the  accused,  or  may  it  deny  such  a  request? 

Section  8.343  of  the  Charter  of  the  City  and  County  of 
San  Francisco  reads  in  part  as  follows: 

"...  The  accused  shall  be  entitled,  upon 
hearing,  to  appear  personally  and  by  counsel;  to 
have  a  public  trial;  and  to  secure  and  enforce, 
free  of  expense ^  the  attendance  of  all  witnesses 
necessary  for  his  defense." 

The  Brown  Act  (Gov,  Code  §§54900  et  seq.)  is  of  state- 
wide application  and  governs  local  entities,  including  the  City 
and  County  of  San  Francisco,  a  charter  city  (Gov,  Code  §54953). 

The  Brown  Act  generally  requires  that  all  deliberations 
of  public  bodies,  such  as  the  Police  Commission  of  the  City  and 


Letter  Opinion  No.  72-53 


Mr.  Elmo  E.  Ferrari         2  July  3,  1972 


County  of  San  Francisco,  be  held  in  pxiblic.  Section  54957  sets 
forth  an  exception  to  this  general  rule.  That  section  provides 
in  part: 

"Nothing  contained  in  this  chapter  shall  be 
construed  to  prevent  the  legislative  body  of  a 
local  agency  from  holding  executive  sessions  dur- 
ing a  regular  or  special  meeting  to  consider  the 
appointment,  employment  or  dismissal  of  a  public 
officer  or  employee  or  to  hear  complaints  or 
charges  brought  against  such  officer  or  employee 
by  another  public  officer,  person  or  employee 
unless  such  officer  or  employee  requests  a  public 
hearing.  ..." 

Thus,  the  state  law  specifically  empowers  the  legislative  body 
of  local  agencies  to  hold  a  closed  hearing  when  conducting  a 
disciplinary  hearing  on  a  charge  lodged  against  one  of  its 
officers.  The  state  law  heretofore  mentioned  provides  that  the 
employee  may  request  a  public  hearing  and  if  he  does  so  request 
it  must   be  given  to  him.  In  the  absence  of  a  request  for  a 
public  hearing  by  the  employee,  the  state  law  grants  to  the 
commission  the  discretion  as  to  whether  it  wishes  to  hold  the 
hearing  in  public  or  in  private. 

In  response  to  your  first  question  you  are  advised  that 
an  officer  may  request  that  a  disciplinary  proceeding  be  heard 
in  private. 

In  answer  to  your  second  question  you  are  advised  that 
you  are  not  obligated  to  accord  a  nonpublic  hearing  to  the 
employee  as  requested.  The  determination  of  whether  to  hold  a 
public  or  nonpublic  proceeding  rests  solely  with  the  Police 
Commission  as  a  matter  of  law. 

The  power  of  the  commission  to  conduct  a  nonpublic  disci- 
plinary proceeding  arises  from  a  specific  exception  to  the 
general  requirements  of  the  Brown  Act  that  all  deliberations  of 
public  bodies  be  held  in  public. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  72-54 


July  5,  1972 

DOCUM-NTf5  DEPT. 

SAU  n.Aj;cisco 

PUBLIC  LiDRARY 

Mr,  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Declaration  of  Policy;  Legal 

Effect  of  Vote  Opposing  Police 
Conuaission  Action  of  Closing 
District  Stations 

Dear  Mr.  Dolan: 

This  is  in  response  to  yovtr  recent  inquiry  requesting 
my  advice  as  to  the  legsl  effect  of  the  rejection  by  the  voters 
of  the  action  of  the  Police  Commission  in  closing  two  district 
police  stations  and  whether  there  is  any  possibility  of  trans- 
muting the  action  of  the  voters  into  a  request  or  demand  that 
the  Police  Conmission  reconsider  its  decision  to  close  the  sta- 
tions , 

The  declaration  of  policy  with  respect  to  the  closing  of 
the  stations  appeared  on  the  ballot  of  the  direct  primary  elec- 
tion held  on  June  6,  1972,  as  Proposition  "O"  reading  as  fol- 
lows: "Should  Park  and  Potrero  Police  Stations  be  closed  at 
this  time?"  The  vote  thereon  was  as  follows:  "Yes"  62,756, 
"No"  115,106. 

The  submission  of  a  declaration  of  policy  to  the  voters 
and  the  legal  effect  thereof  is  covered  by  the  provisions  of 
Section  9.108  of  the  Charter  which  reads  in  part  as  follows: 

"...  Any  declaration  of  policy  may  be  sub- 
mitted to  the  electors  in  the  manner  provided  for 
the  submission  of  ordinances;  and  when  approved 
by  a  majority  of  the  qualified  electors  voting  on 
said  declaration 3  it  shall  thereupon  be  the  duty 
of  the  board  of  supervisors  to  enact  an  ordinance 
or  ordinances  to  carry  such  policies  or  principles 
into  effect,  subject  to  the  referendum  provisions 
of  the  charter.  ..." 
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A  strict  interpretation  of  the  provisions  of  Section 
9.108  of  the  Charter  would  lead  to  the  conclusion  that  the 
Board  of  Supervisors  is  the  only  body  required  to  act  there- 
under and  that  the  duty  of  the  Board  of  Supervisors  to  take 
appropriate  action  to  carry  the  policies  or  principles  of  a 
declaration  of  policy  into  effect  arises  only  upon  the  "approval" 
by  a  majority  of  the  qualified  electors  voting  upon  such  declar- 
ation of  policy,  and  that  since,  in  the  instant  case,  the  declar- 
ation of  policy  was  not  so  approved,  neither  the  Board  nor  any 
other  officer,  board  or  coamission  has  a  duty  to  take  action 
thereon . 

However,  the  provisions  of  Section  9.108  of  the  Charter 
do  not  preclude  Board  action  where,  as  here,  the  declaration  of 
policy  is  rejected  by  the  voters  but  such  rejection  is  tantamount 
to  a  declaration  of  policy  that  the  district  stations  remain 
open. 

In  Farley  v .  Ksa ley ,  67  Cal.2d  325,  the  California  Supreme 
Covirt,  in  rejecting  a  "contention  that  the  provisions  of  Section 
179  of  the  Chiirter  (now  §9.108,  sv^a)   precluded  stabmission  of 
an  initiative  declaration  of  policy  relating  to  the  Vietnam  war 
unless  it  could  be  put  into  effect  by  ordinance,  stated  in  part 
as  follows : 

"...  the  board  of  supervisors  can  enact 
ordinances  carrying  out  th^  policy  of  the  declar- 
ation to  express  the  popular  will.  The  board  by 
ordinance  can  use  the  avenues  of  advocacy  avail- 
able to  it  to  express  that  will.   It  can,  for 
example,  direct  its  legislative  representatives 
in  Washington  to  malce  the  people's  position  known, 
rename  streets  or  buildings ,  or  order  the  posting 
of  the  declaration  in  public  buildings,  »  .  ," 
(67  Cal.2d  325,  at  p.  329.) 

However,  unlike  the  situation  in  the  Farley  case,  supra, 
the  avenues  of  advocacy  available  to  the  Board  in  the  instant 
case  are  narrowly  circumscribed  by  other  provisions  of  the 
Charter,  The  inanagcicent  of  the  Police  Department  is  placed  in 
the  Police  Commission  (53.530)  and,  except  for  the  purpose  of 
inquiry,  the  Board  of  SupervLsors  is  precluded  from  dictating, 
suggesting  or  interfering  with  administrative  recommendations 
or  actions  of  said  Commission.   (§2.401.) 
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While  it  does  not  appe£r  from  the  foregoing  that  the 
Board  could,  by  ordinance,  effectively  accomplish  its  apparent 
desire  that  the  Police  Coomission  reconsider  its  decision  to 
close  the  stations,  the  Board  is  not  completely  without  ren^dy. 
Among  the  "avenues  of  advocacy"  available  to  the  Board  is  its 
power  to  subiait  proposed  charter  am^indments  to  the  voters. 
Thus  the  Board,  if  it  so  desired,  could  order  the  submission  of 
a  proposed  charter  amendment  requiring  the  continuation  of  dis- 
trict stations  in  the  operation  of  the  Police  Department,  includ- 
ing the  reactivation  of  the  stations  recently  closed,  tempered, 
perhaps,  by  iang'uage  providing  for  the  closing,  relocation  or 
consolidation  of  such  district  stations  upon  approval  of  the 
Board  of  Supervisors, 

Very  truly  yours. 


THOK\S  M,  0'CONNC» 
City  Attorney 


Letter  Opinion  No.  72-55 


July  5,  1972 


DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC   LIBRARY 

Civil  Service  Cottmission 

151  City  Hail 

San  Francisco,  California  94102 

Subject:  Retroactive  Salary  Rights 
of  Employee  Appointed  to 
Limited  Tenure  Class 

Gentlemen: 

This  is  in  reply  to  your  letter  of  June  29,  1972,  con- 
cerning whether  Miss  Cj.aire  M,  Casey,  who  was  appointed  to  a 
limited  tenure  3618  Library  Technical  Assistant  II  on  October 
27,  1969,  is  entitled  to  receive  retroactive  salary  in  that 
class  to  May  19,  1969. 

The  facts  as  outlined  in  your  staff  reports  are  is   fol- 
lows: Miss  Claire  Casey,  a  permanent  1446  Senior  Clerk 
Stenographer,  had  been  serving  in  that  position  at  the  Library 
since  1962.  By  action  of  the  Civil  Service  Commission  on 
May  19,  1969,  it  ruled  that  the  position  occupied  by  Miss  Casey 
should  be  reclassified  to  a  3618  Library  Technical  Assistant  II 
when  it  becaais  vacant.  Miss  Casey  was  denied  status  rights  to 
the  new  position  because  the  salary  differential  between  her 
position  of  1446  Senior  Clerk  Stenographer  and  the  position 
3618  Library  Technical  Assistant  II  was  greater  than  5  per  cent. 
(See  Rule  24A,  §3d(5) ,  Rules  of  the  Civil  Service  Commission.) 

Miss  Casey's  1446  position  was  subsequently  resurveyed 
by  the  civil  service  staff  with  the  view  of  reclassifying  it  to 
make  the  position  more  consistent  with  the  duties  performed  by 
her.  As  a  result  of  the  classification  survey,  the  staff  recom- 
mended that  Miss  Casey's  position  be  reallocated  to  a  new  class 
entitled  3617  Library  Technical  Services  Supervising  Clerk  and 
that  Miss  Casey  be  granted  status  rights  to  the  new  class 
because  the  salary  differential  between  the  1446  class  and  the 
new  class  would  be  less  than  5  per  cent.   The  Commission,  on 
October  27,  1969,  amended  the  staff  recommendation  by  reallocat- 
ing Miss  Casey's  position  to  a  3618  Library  Technical  Assistant 
II  and  gave  Miss  Casey  a  limited  tenure  appointment  to  the  3618 
position. 
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The  Commission  on  May  19,  1969,  ordered  that  the  1446 
position  occupied  by  Miss  Casey  be  flagged  for  reallocation 
to  3618  Library  Technical  Assistant  II  when  vacant  but  it  did 
not  reclassify  the  position  until  October  27,  1969.  Miss 
Casey's  limited  tenure  appointment  to  the  reclassified  posi- 
tion was  effective  October  27,  1969,  and  she  is  entitled  to 
the  salary  of  that  position  only  from  the  effective  date  of 
her  appointment  thereto.  Prior  to  October  27,  1969,  Miss  Casey 
was  properly  occupying  a  1446  Senior  Clerk  Stenographer  posi- 
tion which  had  been  merely  flagged  for  reallocation  when  it 
became  vacant.  There  is  no  authority  to  pay  Miss  Casey  retro- 
active salary  for  the  period  May  19,  1969,  to  October  27,  1969, 
because  her  1446  position  was  not  reallocated  to  a  3618  Library 
Technical  Assistant  II  until  October  27,  1969. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  D'EPT. 

SAN  f....IvC:gco 
PUBLIC  UBSARY 


Mr.  James  K.  Carr 

Director  of  Airports 

San  Francisco  International  Airport 

San  Francisco,  California  94128 

Subject:  Airport  Head  Tax — 

State  Preemption  of  Field 

Dear  Mr,  Carr: 

This  is  in  reply  to  your  request  for  an  opinion  as  to 
whether  the  State  of  California  could  preempt  the  right  to 
impose  an  airport  head  tax  and  thereby  prevent  cities  (airport 
owners)  from  successfully  imposing  such  a  tax. 

In  your  letter  you  state  that  (1)  there  is  pending  Con- 
gressional legislation  which  would  prohibit  states  and  local 
sxobdivisions  thereof  from  levying  or  collecting  a  tax,  fee,  or 
other  charge,  directly  or  indirectly,  on  the  carriage  of  per- 
sons in  air  transportation  (S  3611  and  HR  2337);  and  that  (2)  there 
appears  to  be  soiae  intent  on  the  part  of  the  State  Department  of 
Aeronautics  to  preempt  the  right  to  impose  a  head  tax  should  the 
Congress  fail  to  acte 

Where  "mvinicipal  affairs"  are  concerned,  the  State  Con- 
stitution gives  authority  to  local  governments  to  make  and 
enforce  laws  and  regulations  subject  only  to  the  provisions  of 
their  charters  (Art.  XI,  §5(a)).  As  to  such  matters,  local  regu- 
lations are  superior  to  the  provisions  of  a  state  statute  if 
there  is  a  conflict  between  the  two  (Pipoly  v.  Benson,  20  C,2d 
366,  369). 

As  to  matters  which  are  of  statewide  concern,  however, 
home  rule  charter  cities  remain  subject  to  and  controlled  by 
applicable  general  state  laws  regardless  of  the  provisions  of 
their  charters,  if  it  is  the  intent  and  purpose  of  such  general 
laws  to  occupy  the  field  to  the  exclusion  of  municipal  regulation 
(the  preemption  doctrine).  Bishop  v.  City  of  San  Jose,  1  Cal,3d 
56,  61-62, 
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The  phrase  "miinicipal  affair"  is  a  term  of  art.  Its 
meaning  as  used  in  the  Constitution  must  be  sought  in  the 
decisions  of  the  courts  of  this  state.  The  courts  have 
repeatedly  declared  that  a  matter  is  not  a  "municipal  affair" 
unless  it  is  of  strictly  local  interest.  Any  doubt  is  to  be 
resolved  in  favor  of  the  state  regulatory  power  (Trans  World 
Airlines  v.  City  and  County  of  San  Francisco.  228  F,2d  473, 
475J:: 

"Tlie  airport  is  not  strictly  a  local  affair.   It  is  part 
of  a  global  system  of  air  transportation.  Its  valxoe  stems  from 
the  fact  that  it  links  the  San  Francisco  area  with  other  areas 
served  by  airports.  It  directly  serves  not  only  the  City  of 
San  Francisco  but  ail  neighboring  and  outlying  communities. 
Federal  and  State  authorities  regulate  charges  for  comtron  car- 
rier air  traffic"  (Trans  World  Airlines  v.  City  and  County  of 
San  Francisco,  supra,  at  p.  476). 

Based  on  the  foregoing,  it  is  ray  opinion  that  the  opera- 
tion of  an  airport  is  a  iiittter  of  statewide  concern.  Accord- 
ingly, the  legislature  has  the  power  to  preempt  the  field, 
including  the  imposition  of  a  head  tax  on  airline  passengers, 
to  the  exclusion  of  local  regulation. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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DOCUMENTS  DEPT. 

SAN    FRANCISCO 
PUBLIC   LIBRARY 


Mr.  Tbomas  C.  Scanlon,  Treasurer 
City  and  County  of  San  Francisco 
110  City  Hall 
San  Francisco,  California  94102 

Subject:   People  vs.  M.  R.  Las  Vegas,  Inc.,  et  al. 
Superior  Court  No.  594468 

Dear  Mr.  Scanlon: 

On  June  26,  1972,  I  wrote  to  you  concerning  the  stipu- 
lated judgment  in  the  above  matter  and  advised  that,  if  the 
requirements  of  Penal  Code  Sections  1420,  1421  and  1422  were  met, 
the  City  and  County  could  retain  the  moneys  remaining  after  all 
valid  claims  had  been  paid  at  the  present  time  rather  than  wait 
the  ten-year  period  set  forth  in  Government  Code  Section  50050. 

Mr.  Julian  D.  Rhine  of  the  District  Attorney's  Office  subse- 
quently informed  me  that  the  conditions  set  forth  in  the  above 
Penal  Code  sections  were  not  met  and,  further,  that  your  main  con- 
sideration was  the  distribution  of  the  funds  to  the  claimants 
rather  than  to  the  City  and  County  of  San  Francisco. 

Accordingly,  the  copy  of  the  notice  to  creditors  was  again 
reviewed.  The  notice  appears  valid  and  may  be  published  with  one 
correction;  viz. ,  the  provision  that  upon  30  days  from  the  date 
the  notice  is  published,  the  unclaimed  moneys  shall  be  paid  into 
the  general  fund  of  the  City  and  County  of  San  Francisco  should 
be  amended  to  provide  that,  if  said  funds  are  not  claimed  after 
publication  of  the  notice,  the  money  shall  be  held  by  the  Treas- 
urer of  the  City  and  County  of  San  Francisco, 

Any  moneys  unclaimed  after  this  period  would  need  to  be 
held  as  provided  by  Government  Code  Section  50050;  i.e.,  ten 
years  will  have  to  elapse  from  the  time  the  funds  were  first 
deposited  in  the  Treasury  before  the  moneys  can  be  considered  to 
be  the  property  of  the  City  and  County  of  San  Francisco. 

Very  truly  yours, 

THOMAS  M.    O'COmOR 
City  Attorney 
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UOCUMr^NTS  DEFT. 
SAN    Fi:.".iv:Ci3CO 
PUBLIC   LIBRARY 

Donald  M.  Scott,  Chief 

San  Francisco  Police  Department 

350  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Juvenile  Court  Order  Relating  to 
Release  of  Information  Regarding 
Juveniles  by  Law  Enforcement  Agencies 
Your  File  No.  L-1670 

Dear  Chief  Scott: 

Pursuant  to  your  request,  I  have  reviewed  the  order  cur- 
rently being  used  by  Judge  Franci-2  W.  Mayer  of  the  Juvenile  Court, 
together  with  the  Attorney  General's  Opinion  No.  CR  71-2. 

The  Attorney  General  is  quite  right  that  the  T.N.G.  case  is 
limited  to  instances  V7h£re  detention  of  a  minor  resuTts  in  his 
subsequent  release  without  the  filing  of  a  petition  with  the  Juve- 
nile Court. 

However,  it  appears  that  Judge  Mayer  is  concerned  not  only 
with  those  minors  who' fall  '-.•yithin  that  category,  but  is  also  con- 
cerned I'ji.th   the  overall  raraificaticns  of  preserving  the  intended 
confidentiality  of  juvenile  records  and  also  providing  a  record 
for  necessary  follow-up  at  such  time  as  a  minor  may  petition  the 
Juvenile  Court  for  sealing  of  his  records  after  he  has  attained 
adulthood.   In  this  regard,  it  seems  obvious  that  the  court  is 
endeavoring  to  keep  track  of  files  in  order  to  be  able  to  properly 
effectuate  a  sealing  order,  not  only  as  provided  in  the  T.N.G.  case 
but  as  provided  in  the  State  Code  sections  which  were  in  exist- 
ence  prior  to  the  decision  in  T»N.G,  (\lelf.   and  Inst.  Code  §§625, 
676,  781  and  827). 

Accordingly,  I  would  recommend  that  you  follow  the  provi- 
sions set  forth  in  Judge  Mayer's  order. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Bernard  A.  Or si 

General  Manager,  Personnel 

Civil  Service  Conmission 

151  City  Hall 

San  Francisco,  California  94102 

Subject:  Employment  by  the  City  of  a  Member 
of  the  Police  Department  as  a 
Consultant  in  Test  Preparation 

Dear  Mr,  Or si: 

This  is  in  response  to  your  request  dated  July  12,  1972, 
for  my  opinion  whether  a  member  of  the  police  department  who  is 
a  Ph.D.  candidate  in  educational  psychology  at  Stanford  Univer- 
sity can  be  retained  by  the  city  and  county  as  a  consultant  to 
assist  in  developing  an  examination  for  the  police  department. 
The  costs  of  retaining  a  consultant  in  preparing  the  examination 
will  be  paid  by  the  Economic  Opportunity  Council  of  San  Francisco, 
You  state  that  the  police  department  member  will  perform  consult- 
ing duties  over  and  above  those  of  his  normal  work  classification 
and  will  be  working  after  hours  and  on  weekends. 

Section  8.400(f)  of  the  Charter  provides: 

"The  salary,  wage  or  other  compensation  fixed 
for  each  officer  and  employee  in,  or  as  provided  by 
this  charter,  shall  be  in  full  compensation  for  all 
services  rendered,  and  every  officer  and  employee 
shall  pay  all  fees  and  other  moneys  received  by  him, 
in  the  course  of  his  office  or  employment,  into  the 
city  and  county  treasury." 

This  section  requires  that  the  salary  provided  by  Charter 
for  the  police  department  member  shall  be  in  full  compensation 
for  all  services  rendered  by  him  as  a  police  officer.  The  addi- 
tional work  performed  by  the  subject  member  as  a  test  consultant 
is  not  a  part  of  his  regular  duties  as  a  police  officer  and  will 
not  be  performed  in  the  course  of  his  office  or  employment  as  a 
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police  officer.  Therefore,  the  compensation  received  by  him  for 
services  as  a  test  consultant  is  not  additional  compensation  for 
services  rendered  by  him  as  a  police  officer  and  does  not  violate 
the  provisions  of  Section  8.400  of  the  Charter, 

The  consultant  retained  by  the  city  and  county  to  develop 
an  examination  for  the  police  department  will  be  paid  by  the 
Economic  Opportunity  Council  of  San  Francisco  and  he  will  be  per- 
forming expert,  professional,  temporary  services.  Such  consultant 
would  be,  therefore,  exempt  from  the  civil  service  provisions  of 
the  Charter  (see  §8.300,  Charter).  Thus,  there  would  be  no  objec- 
tion that  the  police  department  member  retained  as  a  consultant 
would  be  holding  more  than  one  position  in  the  city  and  county 
service. 

Section  8.105(b)  of  the  Charter  provides  in  part: 

"No  supervisor  and  no  officer  or  employee  of 
the  city  and  county  shall  engage  in  any  activity, 
emplojaaent  or  business  or  professional  work  or 
enterprise  which  is  inconsistent,  incompatible,  or 
in  conflict  with  his  duties  as  a  supervisor  or  offi- 
cer or  employee  of  the  city  and  county  ..." 

The  police  department  member  will  act  as  a  consultant  in 
the  development  of  a  test  for  applicants  to  the  police  department. 
The  professional  work  involved  in  the  pireparation  of  an  examina- 
tion does  not  appear  to  be  inconsistent,  incompatible  or  in  con- 
flict with  his  duties  as  a  police  officer. 

The  police  commission  is  given  authority  under  Section 
8.105(c)  of  the  Charter  to  prescribe  and  enforce  such  reasonable 
rules  and  regulations  as  may  be  necessary  to  restrict  the  activi- 
ties, employments  and  enterprises  of  its  members.  The  police 
department  member  would,  therefore,  have  to  apply  to  the  police 
commission  for  permission  to  engage  in  the  proposed  consulting 
duties.   (See  Rule  2,29,  Rules  and  Procedures,  San  Francisco  Police 
Department . ) 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
City  Attorney 
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Letter  Opinion  No.    72-60 


July  19,   1972 


DOCUMENTS  bEPT. 

SAN    FRANCISCO 
PUBLIC    LtBRARY 


Mr,  Bruno  B.  Fardin 

Clerk  of  the  Municipal  Court 

301  City  Hall 

San  Francisco,  California  94102 

Subject:  Residential  Requirements  for 
Municipal  Court  Deputy  Clerks 

Dear  Mr.  Fardin: 

I  have  reviewed  your  request  for  an  opinion  regarding 
the  desire  of  three  of  your  clerks  to  reside  outside  the  City 
and  County  of  San  Francisco. 

This  question  was  reviewed  in  a  prior  opinion  of  this 
office.  No.  66-6,  dated  April  18,  1966.  That  opinion  explained 
that  though  the  state  legislature  could  set  residency  require- 
ments for  municipal  court  clerks,  none  had  been  set  forth  in 
.  Section  71140.1  of  the  Government  Code,  insofar  as  the  City  and 

County  of  San  Francisco  was  concerned.  Therefore,  the  opinion 
.  concluded  that  in  the  absence  of  state  legislation,  the  City  and 
County  could  impose  its  own  residency  requirements.   This  opinion 
was  reaffirmed  in  relation  to  residency  requirements  in  Opinion 
Letter  No.  71-32  for  the  clerks  of  the  municipal  court  of  San 
Francisco. 

Since  that  time  the  legislature  has  amended  Section  71140,1 
so  as  to  provide  for  residence  of  clerks  of  the  mtinicipal  court 
of  the  City  and  Covmty  of  San  Francisco.  As  you  mentioned  in 
your  letter,  that  section  now  reads: 

"The  attaches  of  a  municipal  court  may  reside 
in  counties  adjoining  the  county  in  which  they  are 
employed." 

You  are  therefore  advised  that  pursuant  to  the  amended 
version  of  Section  71140.1  of  the  Government  Code,  your  deputy 
clerks  may  reside  in  counties  adjoining  the  City  and  Coxinty  of 
San  Francisco. 

Very  truly  yours, 

0   0  3  S  0  f  THOMAS  M.  O'CONNOR 

City  Attorney 
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